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vested in a Supreme Oonrt, &e. The Supreme Court shall 
consist of a chiefjnstice and two associate justices, any two 
of whom shaU constitute a quorum, and who shall hold a 
term at the seat of government of said territoiy annually, and 
shall hold their offices during the period of four years, and 
until their successors shall be appointed and qualified. 
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'^ JSe it enacted hy the Council and House of RepresentaHws 
of Oregon Territory^ That a tenn of the Supreme Ooiirt ahall 
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Sbo. 1. ^^ Be it enacted ly the Zegislatioe Assembly of the 
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at the seat of goyemment on the first Monday in December, 
and at Portland, in the county of Multnomah, on the third 
Monday in June, in each year." 
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Sec. 1. '^ Be it enacted hy the Legislative Assemhly of the 
Territory of Oregon^ That a Supreme Court shall be held at 
the seat of government on the first Monday of December, and 
in Portland on the second Monday of June, in each year." 



Afh Act to Appoint Times for Holding the Supreme Court. 

Sbo. 1. ^^ Be it enacted hy the Legislative Assembly of the 
Territory of Oregony That a Supreme Court shall be held at 
the seat of government on Thursday, the sixth day of August, 
1857, and on the first Monday of August, annually, there- 
after." Passed December 18, 1856. 
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1. Attobnstb and coDnsellors at law, and solicitois in chan- 
cery, of the several District Conrts of this territoij, shall, on 
notice in open court, be admitted to practice in the Supreme 
Court; but all the preliminaiy steps necessary to bring a 
cause to this court, and prepare the same for trial, may be 
taken by any attorney, solicitor or counsellor of any of the 
District Courts. 

2. The attorneys and guardians ad litem of the several par- 
ties in the court below, shall be deemed the attorneys and 
guardians of the same parties in this court untQ others shall 
be retained, or appointed, and the appointments placed on 
file, and notice thereof served on the adverse party, or his 
attorney. 

8. !N'o private agreement, or consent, between the parties,, 
or their attorneys, in respect to the proceedings in a oa^use^ 
shall be binding, unless the same shall have been ro^ueed to 
the form of an order by consent, and entered with the clerk ; 
or, unless the evid^ice thereof shall be in writii^f, subscribed 
by the party against whom the same shaU be alleged, or by 
his attorney or counsel. 

4. It the party applying for the writ of error or appeal is 
a minor, and no next friend or guardian has been appointed 
for him in the court below, the eourt, or any of the justicea 
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of this court in vacation, shall, upon a petition duly verified, 
appoint some suitable person as a next friend for such minor, 
who shall be liable for the costs in this court ; which said 
petition and appointment shall be filed with the clerk of this 
court. 

6. The clerk of this court may, upon application and pay- 
ment of his fees, issue blank writs of error under the seal of 
the court ; which writs, when suitably filled up and subscribed 
by an attorney of this, or of a District Court, shall be eflfectual 
to bring up all causes properly removable to this court ; and 
it shall be the duty of the clerk of any District Court, imme- 
diately upon being served with a writ of error, and upon 
being paid his legal charges, to note upon the back of said 
writ the date of its receipt, and to make up a complete tran- 
script of his record of the process, pleadings, orders, proceed- 
ings and judgment in the cause, in the order in which they 
occurred ; and after certifying the same, under his hand and 
seal of office, to return the same to the clerk of this court, by 
mail, postage paid, or by some other safe mode of convey- 
ance. 

6. The clerk of a District Court, returning the transcript 
of a record to this court, pursuant to an appeal, or in obe- 
dience to a writ of error, shall distinctly number and mark 
each folio in the margin thereof. Each folio shall be deemed 
to consist of one hundred words. Such transcript shall be 
fairly and legibly written ; otherwise, the clerk of this court 
shall not file the same, but shall return it to the clerk trans- 
mitting it, with a statement of the reason why it is not re- 
ceived and filed. 

7. A printed or legibly writteji copy of Kules Nos. 5 and 
6 shall be attached to, and accompany each writ of error 
issued by the clerk of the Supreme Court ; for which he shall 
be allowed the sum of fifty cents. 

8. In all cases where the defendant in error resides out of 
the territory, and has no attorney therein, the plaintiff in 
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error shall caxuie poblioation of the cause to be maiie in some 
weekly newspaper, printed in the territory, for four consecn- 
tive weeks ; the last insertion of which notice shall be at 
least fonr months prior to the first day of the term of the 
Supreme Oonrt at which said cause is set for trial ; and in 
all cases where it shall be practicable so to do, it shall be the 
duty of the said plaintiff to ascertain the resilience of the said 
defendant; and, immediately after the first publication of 
the notice, send by mail a certified copy of said notice, di- 
rected to him at said place of residence, postage paid. If suffi- 
cient time shall not have elapsed for the publication, as afore- 
said, of said notice, prior to the first day of the term, and 
subsequent to the filing of the writ of error with the clerk of 
the District Court, then such cause shall stand continued 
until the next term of the Supreme Court, unless the defend- 
ant shall voluntarily enter his appearance at said &ret term. 
Provided^ It shall be discretionary with either of the justices 
of the Supreme Court, upon application, to direct in writing, 
to be placed upon the files of tiiis court, such other mode of 
publication as may to them seem proper in the particular 
case. 

9. In all causes coming up. on a writ of error, eirors shall 
be assigned, and a copy thereof furnished to the adverse 
party, or his attorney, if in attendieince upon the court, by 
twelve o'clock on tiie first day of the term ; and if the 
party shall fail to comply with this rule, the judgment of the 
court below shall be affirmed, or the cause continued at the 
costs of the plaintiff in error, or his attorney, as the court 
shall direct 

10. The defendant shall file his pleadings by four o'clock 
in the afternoon of the first day of the term, and furnish a 
copy thereof to the adverse party, or his attorney, if in at- 
tendance upon the court ; and, in case he shall fail to com- 
ply with this rule, the judgment of the court below shall be 
reversed, or the cause continued, at the costs of the defend- 
ant, or his attorney, as the court shall direct. Providedj 
The plaintiff shall have complied with Bule No. 9. 
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11. AsiAgaxaaatB of enor shall b6 epedSc, and no enror 
will be noticed by the eonrt that ia not apeoifieaUy assigned, 
unless, for good and soffidsnt reasons, the court shall other- 
wise detennine. 

12. Whenever error infaet shall be assigned^ the pleadings 
shall be aoooxnpanied by an affidarit of the parfy, or of some 
person cognisant of the matters therein set forth, that it is 
true in substance and in fact ; othenvise the court, on motion 
of the opposite party, will strike the pleadings from tiie files 
of the court Whenever an issue of fact is made up, the court 
may send the ease down for trial to the District Court, in 
which the judgment was rendered, unless it shall otherwise 
dirw^ 

18. Before the cause is called on for trials the counsdi for 
the affirmative shall furnish the opposite counsel a note of 
the points made and authorities cited, with an abstract of 
the argument ; after receiving which, a like note of points 
and authorities, Mrith an abstract of the argument in answer, 
shall be furnished to the affirmative counsel ; and in all cases 
brfore the argument is commenced, the counsel, holding the 
affirmative, shall furnish each of the judges with an abstract 
of the case, and a brief of the points and authorities relied 
upon, printed or written in a legible hand ; and the opposing 
counsel shall furnish a like brief of the points and authorities 
relied upon on the negative ; for which tiie sum of twenty-five 
cents per folio shall be allowed to the respective parties, to 
be tasDod in the bill of costs. 

14. Within twenty days of the commencement of any term 
of the court, the clerk shaU make up a docket of the causes 
brought up to this court by appeal or writ of error, and shall 
arrange the causes thereon in the order of time in which the 
appeal was completed, or writ of error filed with the clerk of 
the court below, and he shall specify in said docli^t the re* 
spective counties from which the causes were removed. He 
i^all also make out a copy of the docket for each of the jus- 
tices of the court. 
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16. In all easee wliere, under the law or rales of conrt, a 
written notice 10 required to be flenred on the adverse party, 
sncli notice may be served bj some eheriff or deputy sheriff; 
or, if the case diall belong to the United States side of tliis 
conrt^ then by the marshal or his deputy ; and the return of 
such officer, diat he has served an attested copy of such no- 
lice, shall be sufficient proof of such service. The party 
himself, or any other competent person, may make service of 
a copy of said notice, and the affidavit 'of tiie party making 
tbe service shaQ be sufficient prima fade evidence of tbe 
same. In all cases such jNroof shall be filed with tiie derkc^ 
the first day of the torn ; promdedj that in all cases not 
otherwise specially provided for by law, the agreement of 
the parties, or their attorneys, in writing, shall answer in the 
place of notice. 

16. Motions shall be noted for tbe second day of the term, 
or sitting of the court, accompanied with copies of the affida* 
vits and papers on which the same shall be made, and the 
notice shall not be for a later day, except when otherwise 
allowed by law, unless sufficient cause be shown and con- 
tained in the affidavits, or papers served, for not giving no- 
tice for the second day. The moving parly shaU givo at 
least one day's notice of all motions, ezcept*when, from ab- 
sence or other cause, service of notice cannot be made, when 
depositing the papers with the clerk of the court, shall be 



17. In all causes where the judgment of the District Oourt is 
affirmed, interest at the rate ot ax-pet cent per annum shall 
be computed cm said judgmwt up to the time of the rendition 
of judgment in this court, and shall be included therein, and 
tiie party shall be authoriced to collect interest at the same 
rale on the judgment of this court until the same is satisfied, 
and this shall in all cases be exclusive of the statntory dama- 
ges, if any, for the delay. 

18. In all cases, not otherwise specially provided for, where 
judgment may have been, or shall be rendered in this court, 
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a full and correet transcript of such jadgment shall be made 
by the clerk, and a mandate shall issue from this court to the 
District Court from which the cause came, commanding the 
District Court to cause the same to be entered upon the record 
of the proceedings of said court, and to proceed to the en- 
forcement of the same in like manner as if the said judgment 
had been rendered therein ; which said transcript| and the 
mandate, the said clerk shall make out under the seal of the 
Supreme Court, and deliver to the party interested upon de- 
mand, and the payment of the costs which have accrued in 
this court ; and the party advancing such costs shall have the 
same remedy for the collection thereof against the party con- 
denmed in costs, as in other cases where costs are advanced. 

« ■ 

19. All causes upon the docket which shall not otherwise 
be disposed of at any term of this court, shall stand continued 
until the next term of this court. 

20. Whenever a justice, or other officer, approves of the 
security to be given in any case^ it shall be the duty of said 
justice, or other officer, to require each of the sureties to jus* 
tify ; and unless the sureties shall together justify that they are 
worth, over and above all debts and responsibilities they may 
owe or have incurred, a sum equal to twice the amount named 
in the penalty of the bond, such security shall not be deemed 
sufficient ; provided j that, if such justice, or other officer, shall 
then be of opinion that such security is insufficient,- he may 
require other and additional security. 

21. No papers or records filed in court, or in the clerk's 
office, shall be taken therefrom, unless by leave of the court, 
or upon the written order of one of the justices thereof. 

• • 

22. No attorney of this court, or the clerk, shall be reodved 
as bail or security in any case in court 

28. All chancery cases, brought up on appeal, shall stand 
for hearing upon ihe same pleadings and evidence as in the 
District Cpurt, unless the court shall otherwise direct 
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BoBEBT Thompson, Flaintiff in Error, v. Jacob Baoeenstos, 

Defendant in Error. 

Error to Multnomah. 

1. A motion is no part of the record. 

% A bill of exceptions, eognad and sealed by the jodge, is the proper mode 

of placing upon the record instraotionsy given and refiised bj the court to 

the jury. 

Action — ^trespass quare claueumfregU. Plea — not gailtj. 
Trial and verdict for defendant. 

After verdict and before jadgment, the plaintiff moved 
for a new trial, and in arrest of judgment. The motion sets 
forth certain inBtractions, in the giving of Bome^ and in the 
refusing of others of which, plaintiff sajs there is error. De* 
fendant insists that this allegation of error cannot be consid- 
ered, because the proceedings, of which complaint is piade, 
are not in any legal or sufficient manner before this court. 
No bill of exceptions was taken in this case ; nor is tiliere 

YoL. I. 2 
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Thompaon t. BookenBtos. 

any order of the court below mating plaintiff's motion a part 
of the record ; bat such motion is sabscribed as follows : 
^^ Allowed, Thomas Nelson, District Judge." 

Wait <& Zoganj for plaintiff. 

CampbeU (b BoUe^ for defendant 

Williams, C. J. The occasion or object of this endorse- 
ment cannot be determined by the record, but it was more 
reasonable to suppose it was intended to assist plaintiff in 
preparing a bUl of exceptions, or for some other temporary 
purpose, than to suppose it was designed to make a record 
by which to settle the rights of the parties in the Supreme 
Court- None of the evidence or proceedings of the court be- 
low are contained in the motion, except three or four naked 
instructions ; and this makes it difficult to conclude that any 
parties concerned, seeking or expecting a re- adjudication in a 
court of final resort, would have been content with such an 
imperfect statement of the case. The signing of a party's 
motion for a new trial by the judge, before whom the motion 
is made, with the view of subjecting questions to the judg- 
ment of a Supreme Court, is a proceeding unknown to prac- 
tice and without precedent. Such an act, being a total de* 
parture from the known usages of courts, ought not to bo 
taken as plaintiff contends, when it admits of another and far 
more reasonable construction. This court is governed by the 
record, which it takes to be verity, and the motions of coun- 
sel in the court below are no more a part of the record than 
their arguments, unless made so by the court ; otherwise 
records might be made with reference to the interests of the 
parties, rather than the real facts of the case. The written 
statement of counsel, in the shape of a motion, endorsed by 
the judge of the District Court as "correct," does not be- 
come, by virtue of such endorsement, a part of the record. 
Section 19 of the Practice Act provides, that when excep- 
tions are alleged in any civil cause, it shall be the duty of the 
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jadge ^^ to allow such exceptions, and sign and seal the same, 
and the said bill of exceptions shall therenpon become a part 
of the record in such cause/' Under this statute the mere 
allowance of a bill of exceptions, as this motion was allowed, 
would not make such bill of exceptions a part of the record ; 
it must be signed and sealed, and thereupon it becomes a part 
of the record. Plaintiff seeks to have his motion perform the 
office of a bill of exceptions, when it is neither sealed, nor made 
a part of the record, by any order of court or rule of law ; 
and does not even show that any objection was made in the 
court below to the decision by which it was overruled. 
When a party brings the record of a District Court here for 
revision, and alleges that there is error in such record, he 
must show, not a possible or probable case of mistake, but 
positive error, injurious to his interests. This court will not 
go out of the record, into the regions of conjecture, to find 
such error; it must distinctly and affirmatively appear. 
The law provides a plain, simple and convenient remedy in a 
bill of exceptions, if a party feel aggrieved by the decision of 
a District Court ; and we cannot permit the practice pursued 
in this case to take the place of that prescribed by law ; for, 
independent of any legal objection, it would not only be per- 
plexing to the court of review, but dangerous to the rights of 
parties. Without considering any other questions in the case, 
the judgment of the court below is affirmed. 



Thomas Stephens, Plaintiff, v. Ami P. Dennison and Zacha- 

RiAH C. ISoRTOJXj Defendants. 

Adjourned from Washington. Motion to set aside execution 

and sale. 

1. An execution is a **wrif within the meaning of the let section of the 
Practice Act; and after sale and conveyance of real estate under it, will noi 
he set aside, hecanse the sheriff is directed therein to make "dne return 
thereo£" 
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SL The plaintiff in ezecntion, who hays in defendant's property to satisfy his 
deht, is chargeable with all irregularities; but a stranger, who buys in good 
fisith, is only chargeable with substantiTe defects in the proceedings. 

On the 4th of November, 1851, Stephens recovered a judg- 
ment for $765 against Norton and Dennison in the District 
Court of Washington County. Execution was issued on the 
23d day of March, 1853, requiring the sheriff, among other 
things, to make due return of the writ ; and on the 15th of 
September, 1853, the sheriff returned that he had levied upon 
lot No. (2) two, in block 79, in Portland, and that on the 16th 
of July, 1853, he sold the same according to law, to W. H. 
Bamhart and D. 0. Coleman for the i^m of $2,700. 

The sheriff was ruled to amend his return, which he did by 
showing that he had posted up the necessary advertisements ; 
but instead of giving defendant, Norton, a notice in writing 
of the time and place of sale, he told him he had levied upon 
the said lot, and Norton replied, '^ it was nothing to him, as 
he did not own the property." The date of the levy does 
not appear. The sheriff has paid the full amount of the exe- 
cution out of the purchase money to Stephens, and made a 
deed to Coleman and Bamhart for the lot. Due notice of 
this motion has been given to them. Authorities cited : Lee 
V. Chajpmany 6 Humphrey^ 281 ; Wilson & Wheeler v. 
Mance <& Collins ^ 11 Humphrey, 189 ; Walter et al. v. Nel- 
son et al. 1 Swan, 7 / Jackson v. Pratt, 16 Johnson, 386 ; 
Jackson v. Davis, 18 Johnson, 10 ; Jackson v. Page, 4 Wen- 
deUy 586 ; Jackson v. Streeter, 6 Cowen, 529 ; Woodcock v. 
Bennett, 1 Cowen, 737 ; 2 Tidd^s Prac. 1032 ; 4 Bingham, 

14:7. 

Wait, for plaintiff. 

Campbell <& Boise, for defendants. 

Williams, C. J. Norton now moved to quash the execu- 
tion, because it commanded the sheriff to make due return 
thereof, instead of commanding him to return it within thirty 
days from its date. 
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Admitting a departure in this execution firom the usual 
form, it does not follow that defendant's objection is well 
taken. The object of an execution is not to convey legal in- 
stractions to the sheriff, but to confer power* The mode of 
exercising such power when conferred is pointed out bj law, 
to which the officer must look for guidance. Why may not 
the sheriff be referred to the statutes to learn the time for re- 
turn of process, when he must consult such statute to find out 
when and how it must be served i Norton complains of an 
error, which works no harm to him in any way ; and to de* 
stroy the title of a purchaser in good faith, because a clerical 
expression is too general, would be to attempt the correction 
of a harmless mistake by the commission of a great wrong. 
The command of the writ objected to is not contrary to law, 
but consistent therewidi, and on motion would be corrected 
at any time by the court as a matter of course. We are asked 
to set aside the sale because it was made on the 16th of July, 
1853, on an execution dated March 28d of the same year, and 
returnable by law in thirty days. If all this be true, the sale 
was iiTegular. The Iowa act, subjecting real and personal 
property to execution, was adopted (with some alteration) in 
this territory on the 29th of September, 1849. This act pro- 
vides that, when the sheriff levies upon real estate, he shall 
post up advertisements of the sale for four weeks, and in ad- 
dition thereto shall give defendant notice in writing of such 
sale, and makes executions returnable in seventy days from 
date. 

Ko change was made in these provisions by our legislature, 
except in substituting thirty for seventy days ; so that, while 
the sheriff was conipelled to give four weeks' notice of the sale 
of land on execution, he was required to return such execu- 
tion in thirty dayl3 from its issuance. In 1851 the Practice 
Act was passed, the first section of which declares, ^^ that all 
writSy issued hy any court of record in this territory^ shall 
run in t/ie name of the JJnUsd States of America^ and hear 
test in the name of the clerk of said cottrt ; and shall he sealed 
ijoith t/ie seal of said courts and made returnable to the first 
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day of the next term after the date of said vyrit.^^ Does this 
section repeal that part of the act of 1849, which makes exe- 
cntions returnable in thirty days ? An execution is a writ. 
To be regular, it must run in the name of the United States 
of America, must bear test in the name of the clerk, and be 
sealed with the seal of the court from which it issues, so that 
it must conform to the requirements of the said section in 
every other respect, if not as to the time of its return. 

The term aU write^ as used in this section, it is argued, 
cannot be taken in its broad sense, for then it would include 
writs of habeas corptts^ mandamus^ &e. Writs of habeas cor- 
pus are generally issued by the judge, and not the court ; and 
it may well be doubted whether any writ, issued under the 
seal of a court of record, unless otherwise specially provided 
for, can be made returnable on any other than the first day 
of the next term after its date. If section first of the Practice 
Act does not intend aU writSy as it says, what writs does it 
mean ? The succeeding sections of the act mention writs of 
capias^ summonsy euhpmnaa and exeoutiony and it would 
be hardly fair to conclude that only a part of these were con- 
templated by the first section. We cannot see upon what 
principle it is alleged that section first applies to a writ of 
summons, and not to a writ of execution, when they are both 
treated of alike in subsequent parts of the act. Ko inter- 
ference with the act of 1849 was intended, it is said, because 
that was a distinct and full law upon the subject of execu- 
tions ; — so there is a full and distinct quo warranto act ; yet 
the section referred to would certainly control writs of quo 
warranto. Nothing can be more reasonable than this view 
of the question ; for we have only to ascribe an ordinary 
share of common sense to the legislature to suppose, that, 
while they required four weeks' notice of a sale upon execu- 
tion, they would give the sheriff more than thirty days in 
which to perform his various duties under the writ, and make 
return according to law. Officers, it is understood, have 
generally proceeded upon the assumption, that the first sec- 
tion of the Practice Act embraces writs of execution ; and, 
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in cases of doubt — ^admitting this to be one — ^we are disposed 
to follow the prevailing eonstrnction of the law, for the sake 
of the public good. 

The motion to set aside the sale is also placed upon the 
ground, that no written notice thereof was giren to Korton. 
The sheriff's return shows, that when Norton was advised of 
the levy, he declared that ^^ it was nothing to him, as he did 
not own the property," and thus, it is claimed, he waived any- 
further notice of the sale. If the plaintiff in execution were 
purchaser here, the objection for want of notice might be 
fatal to his title ; but to protect the rights of an innocent 
stranger as purchaser, we are inclined to hold that written 
notice was waived. As a general rule, when the plaintiff in 
execution buys in the defendant's property to satisfy his 
debt, he is chargeable with all irregularities ; but a stranger, 
who buys in good faith, is only chargeable with a substantive 
defect in the proceedings of the officer. Norton, in this case, 
either owned the property or he did not. If he did, then he 
made a false statement to the sheriff, inducing the belief that 
no steps were necessary to protect his rights at the sale, as he 
had none to protect ; and it would be wrong now to allow 
him to take advantage of that false statement, by alleging for 
error what was the probable, if not necessary, result of his 
own conduct. If Norton did not own the lot, then he has 
not been injured, and cannot complain. The sheriff, it is 
said, treated and sold the property as Norton's ; therefore, 
he was bound to give the written notice. Perhaps the plain- 
tiff took the risk of sale, and the sheriff proceeded, believing 
what Norton had said about his ownership of the lot ; but, 
at any rate, he was not prevented from regarding Norton's 
statements as a waiver of notice. When, as in this case, the 
money of a bona fide purchaser has irrevocably gone into the 
hands of the plaintiff in execution, and the sheriff has made 
a deed pursuant to sale, mere technicalities wHl not suffice to 
set aside such a title. Defendant, on execution, must show 
some positive injury to his rights, or, at least, room for in- 
jury ; but here Norton complains of a want of notice, when, 
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in point of fact, he was officially infonned of the levy, and 
then disclaimed all interest in the property seized, instead of 
taking any steps to protect himself from wrong. We think 
that Iforton ought to be bound by his disclaimer 4o the 
sheriff, upon the well-known principle, that where a man is 
wilfully silent, when he stands by and sees property sold to 
an honest purchaser, he is thereby estopped from afterwards 
asserting a right to such property. No doubt but that a de- 
fendant in execution has a right to have the sale of his real 
estate set aside by motion, upon a prop^ presentation of 
facts to the court ; but liberal intendments will be made in 
favor of a bona fide purchaser, who has paid his money and 
taken a deed. If any body must sustain injury in this mat- 
ter, it should fall upon Norton ; for, if not produced by his 
acts, he had the requisite knowledge and means to prevent 
it, while the purchasers, knowing that the sheriff had power, 
were not bound to inquire into the formal correctness of his 
proceedings. * 



Lemuel Soorr, Plaintiff in Error, v. Ahos Cook, Defendant 

in Error. 

Error to Yamhill. 

Withoat a bill of ezoepUons, this court cannot notice errors in the proceedings 
of the court below, except each as are apparent upon the face of the record. 

This was an action of assumpsit^ brought to the October 
Term, 1851, of the District Court for Yamhill County; was 
tried on the general issue, and verdict rendered for plaintiff 
below. A motion was made in arrest of judgment, and for 
a new trial, reasons filed, motion overruled, and judgment 
was entered on the verdict. 

D. Logan^ of counsel for plaintiff in error. 

A. jSl Waity of counsel for defendant in error. 
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MoFaddbbt, J. This case now comes before ns for review. 
No ezceptioim were taken to the mling of the court below, in 
overruling the motion of defendant to set aside tlie verdict 
and grant a new trial. As to whether the court erred, it is 
impossible for us to determine. The record shows no error. 
The defendant, not having filed any exceptions to the ruling 
of the court bdow, so as to make the action of that court, 
and all the evidence necessary to a correct determination of 
the question, a part of the record, it is not within the province 
of a Court of Error to pass upon the questions presented. 
Section 19 of the act, regulating the practice in the District 
and Supreme Courts of this territory, provides, that ^'if any 
party shall allege an exception to the opinion of the court, 
and reduce the same to writing, it shall be the duty of the 
judge to allow the said exception, and to sign and seal the 
same ; and said bill of exceptions shall thereupon become a 
part of the record <^ any such cause." The record exhibits 
the fact that no exceptions were taken in the court below. 
Some papers on file in this case exhibit the fact that such a 
motion was made, with the reasons of counsel ; but these 
constitute no part of the record, and are not examinable in 
this court. To this effect is the ruling of this court, in the 
case of Thompson v. BackensioB ; and, in support of this 
position, the authorities are abundant. ( Wctgus v. Dickey^ 
17 Ohio JRep. 429 ; Bicks v. Piersan, 19 Ohio Bep. 426.) 

This court will, however, reverse for error apparent upon 
the record ; and this, whether exceptions be taken to the 
ruling of the court below or not ; and this is the only thing 
examinable upon a writ of error. (7 Ohio Sep. 212.) 

Where the record is regularly removed into this court, it 
is our duty to examine and see if there be error. Unless 
there be error, clear and palpable, upon the face of the 
record, this court will not disturb the judgment or decree of 
the court below. 

The record in this case, although made up with negligence 
inexcusable, presents no such error on its face as would 
warrant us in reversing the judgment of the court below. 
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By the statute law of this territory a party, who conceives 
hhnself injured by the rulings of the district judge, can al- 
ways protect himself by forcing such matter into the record, 
and making it a part thereof, so as to give himself the bene- 
fit of a review of the proceedings in a Court of Error. Should 
he fail to do this, by the exercise of the proper vigilance, he 
cannot complain that a Court of Error refuses to reverse the 
judgment or decree of the court below, when no errors are 
made apparent upon the record. It is also assigned for 
error, that the record shows a previous verdict for the de- 
fendant, not disposed of at the time final judgment was 
rendered. The record exhibits the fact, that the parties were 
in court when the case was called up for trial. A verdict 
was found for the plaintiff below, and judgment was ren- 
dered thereon. This judgment is the final judgment in the 
case ; and the plaintiff in error is concluded, by his own act 
of consent in going into trial, from the assignment of this in- 
formality for error. 

Judgment below affirmed. 



United States of Ahesioa v. Tom. 
Adfoumed from Clackamas. 

1. Oregon ia not a part of the Indian conntry, aa defined by the act of Con- 
gress of June 80th, 1884, and consequently, the prori^ooB of that act did 
not originally extend to Oregon. 

3. The act of Congress of June 6th, 1860, by extending the act of June 80th, 
1884, to Oregon, aofcar a» iUprovUiofu may be applicable, conferred upon the 
judiciary of the territory the power to determine how fiu>, and In what re- 
spects, said act is applicable to the same. 

8. So much of the act of Congress of Jane 80th, 1884, as prohibits the selling, 
exchanging, giving, bartering, or disposing of any spirituous liquors or wines 
to an Indian, is applicable to Oregon, and therefore the law of the territory. 

Tom, an Indian, was indicted, at the last term of the Dis- 
trict Court for Clackamas County, for selling liquor to the 
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United States of America v, Tom. 

Indians. A motion was made to quash the indictment, on 
the ground that Oregon was not Indian country, and the 
United States law of 1834 inapplicable. 

A.- SolbraoJ^ TJ. S. District Attorney. 

J). Zogarij for defendant. 

"Williams, 0. J. The question is not free from doubt or 
diflBculty. Oregon is generally supposed to be a part of the 
Indian country named in the act of Congress of June 30th, 
1834 ; but such is not the case. 

Great Britain and the United States made a treaty in 1818, 
by which the northern boundary of the latter was extended 
west on the 49th parallel of north latitude to the Stony 
Mountains ; and the territory beyond this was described as 
country to be held in the joint occupation of the two powers. 

The Bocky Mountains then was the western boundary of 
the United States for legislative purposes, and so continued 
until 1846. The act of 1834 shows in terms, that it was in- 
tended as a country over which the general government had 
absolute and exclusive jurisdiction. Congress, by express 
enactment in 1850, extended said act to this territory, for the 
reason, as must be supposed, that it was not in force here be- 
fore that time. The act of 1834 then has no vitality here, be- 
cause Oregon is Indian country, but by virtue of the act of 
1850, which gives it effect here so far as its provisions may 
be applicable. Is that provision prohibiting the sale of liquor 
to the Indians applicable ? Yery much of the act of 1834 is 
clearly unsuited to the present condition of the country. 
All which tends to prevent immigration, the free occupation 
and Bse of the country by whites, mnst be considered as re- 
pealed. Whatever militates against the true interests of a 
white population is inapplicable. Reference can be made to 
no law which, in express words, or by implication, repeals 
the provision in question ; and no good reason can be aa- 
signed why it should not be held applicable to our condition. 
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If required in a eoontry wholly inhabited by Indians, how 
much greater the necessity for its enforcement here, where 
defenceless white persons, women and children, are exposed 
to the violence of dranken savages. 

Selling liquor to Indians is not necessary to the welfare or 
prosperity of the people here ; on the contrary, such a pro- 
hibition is a blessing to the Indians, and highly promotive to 
the safety, peace and good order of the whole community. 

Motion overruled. 

Olnet J. I concur with the Ohief Justice, that no part of 
Oregon is Indian country, as defined by the act of 1834, and 
that none of the provisions of that act were put in force here 
by tho law establishing the territorial government. It was a 
local statute, and was no more extended here by the last 
clause of section 14 of our organic act, than were the local 
laws of the District of Columbia. That clause extended over 
us the general laws of the United States, under which we 
possessed the right to import, and sell to all classes of custo* 
mers, goods of any description, spirits and wine included. I 
amve at the same conclusion with the Ohief Justice, that up 
to June 5th, 1860, there were no restrictions or regulations 
touching the sale of spirits, or other commodities to Indians. 
On that day Congress enacted, '' that the law regulating trade 
and intercourse with the Indian tribes, east of the Eocky 
Mountains, or such provisions of the same as may be appli- 
cable, be extended over the Indian tribes in the territory of 
Oregon." The law referred to is the act of 1834 ; by omitting 
to declare which of its provisions, if any, are applicable, 
Congress has devolved this task upon the courts. I^o rule 
being given whereby to determine which are, and which are 
not applicable, our first and perhaps most difScult duty is to 
fix upon such a rule. The Chief Justice thinks this particu* 
lar provision beneficial to the whites, and therefore applica* 
ble. He makes " the true interests of the white population," 
4>Tj in other words, Am ideas of what is eospedient for them, 
the test of applicability. In this I have not as yet been able 
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to ooncx^r. Congress has declared that this Indian code, in 
Us application to Oregon, shall adapt itself to the existing 
state of things. If, therefore, any of its provisions conflict 
with existing laws, or rights under those laws, the former 
and not the latter mnst give way ; thns making the rights of 
the whites, under existing laws, the test of applicability ; and 
as the rights of nnrestrained traffic with the Indians is ad- 
mitted to have existed, the Indian code mnst adjust itself to, 
and not destroy that right ' 

MoFabden, J. The opinions of Chief Justice WilliamSi 
and Justice Olney, as to whether the act of Congress of 1834, 
entitled ^^ An act regulating trade and intercourse with the 
Indian tribes, and to preserve peace upon the frontiers,'' 
is applicable here, have been submitted to me with a request, 
that I should give an opinion on what seems to be a veied 
question in this territory. Upon an examination of the 
several acts of Congress, and the treaties of joint occupation 
between the United States and Great Britain, I have no hesi* 
tation in stating the conclusions to which I have arrived. 

It is proper to say in this connection, that this question 
came before the District Court of Clackamas County, on a 
motion to quash an indictment for the sale of liquor to the 
Indians. I was not present at the argument of the case, and 
cannot say any thing on the facts involved in this particular 
case. On the abstract questions of law I will state my 
opinion. I concur in opinion that, that whatever vitality 
the act of 1834, entitled '^ An act to regulate trade and in- 
tercourse with the Indian tribes" may have in this territory, 
is derivable from the act of Congress of June, 1850, which 
extends the act of 1834, or so much of it as may be applica- 
ble, to the situation of affairs in the territory of Oregon. 
This act is positive and explicit in its terms ; and, however 
objectionable the exercise of the discretionary power con- 
ferred upon the judiciary of the territory of Oregon may 
be, it is not a conclusive objection to the exercise of the 
power, if it be clearly delegated, as I apprehend it is, by the 
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act of Congress of June, 1850. If there be any portions 
of the act of Congress of 1834 not in contravention of a 
subsequent law of Congress, and not inapplicable to the ex- 
isting state of affairs in this territory, so much of the act 
must be enforced here, until Congress shall see proper, by 
legislation, to direct otherwise. That the act of Congress of 1 884 
does contain some important provisions which may affect the 
welfare of the white settlers, as well as the peace and quiet of 
the Indians, I think cannot be well doubted. I might refer to 
sections 12 to 16 inclusive, which embrace important pro- 
visions, calculated to secure not only the peace and welfare 
of the Indian tribes, but their observance is necessary to the 
security of the white population. Section 20 provides, " that if 
any person shall sell, exchange, or give, barter or dispose, of any 
spirituous liquors or wine to an Indian, such person shall forfeit 
and pay," &c. The enforcement of this clause is important, 
as prohibiting the sale, or giving of liquor to Indians. The 
enforcement of it here, as has been aptly remarked by the 
Chief Justice, is not only necessary to the protection of 
'^ defenceless white persons, women and children, who are 
exposed to tlie violence of drunken savages," but to the 
Indians themselves. Indian prosperity lies in the path of 
temperance ; the reverse is certain and unerring destruction. 
This provision of the act of 1834 is well suited to the state 
of affairs here. Its enforcement would have a salutary in- 
fluence on the community. It would contribute to the peace 
and quiet of the Indians, and, as a consequence, prevent the 
commission of crimes. It would not be in contravention of 
any act of Congress, or in conflict with any of the laws of 
this territory. The question, it is true, is not free from diffi- 
culty ; but believing that no violence is done to the well- 
known and established rules of law in the construction given 
to the act of Congress, I have been constrained to this con- 
clusion. On this question, therefore, I concur with the 
opinion of Chief Justice Williams. 

As to whether this be Indian country or not, I am not so 
well satisfied. For the important purposes connected with 
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the ciyilization and settlement of the country, under the laws 
of Congress, it cannot well be regarded as Indian country. 
The settlement of this question, I think, is not necessary in 
determining whether the act of Congress of 1834, or any 
part thereof, be in force. 



John MoLauqhun, Plaintiff in Error, t). John Hooyeb, 

Defendant in Error. 

Reserved from Washington. 

1. A second Uw does not repeal * former one, without a repealing danse, or 
n^gatiye words, nnleae so clearly repugnant as to imply a negative. 

2. A body of acts m pari maUria ought to be taken as one aot> so far as they 
do not ooniUet with each other. 

Assuupsrr on a promissory note for five hundred and sixty 
dollars, made on the second day of October, 1846, and paya- 
ble one year from date. Flea — Statute of Limitations. 
Demurrer by plaintiff. 

WiLLiAHB, 0. J. On the day of , 1845, the first 

statute of limitations was enacted in this territory. On the 
29th day of September, 1849, the act of 1845 was repealed, 
and a new statute of limitations adopted. On the 6th of 
January, 1858, another ^^Act concerning the limitation of 
personal actions" was put in force without any repealing 
clause. Each of these acts provides a bar for an action of as* 
sumpsit, if not conmiencod within six years after the cause of 
action shall have accrued. When the statute of 1845 was re- 
pealed, it had run three years against the right to sue in this 
case, and the defendant claims that these three years, together 
with the succeeding three years under the act of 1849, ought 
to be considered as a bar to this suit This proposition is cor* 
rect, if the act of 1849 is not repealed by the act of 1852. A 
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second law does not repeal a former one without a repealing 
claase or negative words, unless so clearlj repugnant as to 
imply aliegative. {BedU v. Hale^ 4 Howard^ 37 ; 1 Black, 
Ocm. 89 ; 1 OdUisoriy 153, The Argo Case) 

So far as this kind of suit is concerned , the act of 1852 con- 
tains no repealing clause, no negative words, no expressions 
or ideas in any way repugnant to the act of 1849. The act of 
1849 says, that '^ every action of assumpsit shall be com- 
menced within six years after the action shall have accrued." 
The act of 1852 says, that ^' all actions of assumpsit shall be 
commenced within six years after the cause of action shall 
accrue, and not afterwards." Can these provisions be so 
much alike, and at the same time irreconcilable with each 
other ? If they are not inconsistent, then both must stand ; 
but if there is any conflict between them, the former must 
falL " Leges posUriores priorea contrai^iae dbroganV^ In the 
case of Davie ct al. v. Fairbaim et aLj 3 Howard^ 636, the 
Supreme Court of the United States say, in reference to legis- 
lation a.t different times upon the same subject, " th^ are 
both affirmative statutes, and such part of the prior statute as 
may be incorporated into liie subsequent one as consistent 
with it, must be considered in force." " This is the settled 
rule of construction." 

The concurrence of the statutes in that case was much less 
apparent than in the case under consideration* There an act 
of 1776 provided that certain deeds should not pass title " un- 
less acknowledged before some mayor, chief magistrate, or," 
&c. Another act, of 1785, provided tiiat no estate shall be 
conveyed, &c., unless acknowledged or proved before a ^^ gen- 
eral court, or court of county, city, or corporation." In 1811 
the deed in dispute was acknowledged before a mayor under 
the act of 1776, and the court held the acknowledgment good, 
because there was no repugnancy in the acts of 1776 and 
1785. We cannot recognise this case as a sound exposition 
of law, without holding that our limitation acts of 1849 and 
1852 are entirely consistent with each other. In the case of 
Wood v. U. S. J.., 16 FeterSi 362, the Supreme Court, in 
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speaking of a legislative act, sajs, <^ that it has not been ex- 
presBljy or bj direct terms repealed, is admitted ; and the 
question resolves itself into the more narrow inquiry, whether 
it has been repealed by necessary implication — we say, by 
necessary implication, for it is not sufficient to establish that 
subsequent laws cover some, or even all the cases provided 
for by it, for they may be merely affirmative, or cumulative, 
or auxiliary. But there must be a positive repugnancy be- 
tween the provisions of the new law and those of the old, and 
even then the old law is. repealed by implication only ^pro- 
tanUP to the extent of the repugnancy." ^^ Although two acts 
are seemingly repugnant, yet they should, if possible, have 
such construction that the latter may not repeal the former." 
{Boo. Ahr. 8t<UuU^ (7. ; Fonter'e Cote^ 11 CoUy 63 ; Weston^s 
0<ue^ Dyer^ 347.) Virtual appeals are not favored by courts. 
A body of acts ought to be held as one act, so far as they do 
not conflict with each other. {McOowan v. Hay^ 5 Litt^ 297; 
Siiell V. Bridgwater Oo. 24 Pick. 296 ; Planters' Bank v. 
The StaUy 6 Smede <b Marsh. 628 ; 4 Watts dh Serg, 461 ; God- 
dard v. Boeton^ 20 Pick. 407.) 

Kothing can be clearer, than that the acts of 1849 and 1852 
referred to, do not conflict with each other, and, according to 
the law laid down in the authorities above cited, must be 
taken as one act. They are in pari materia^ and, therefore, 
by a well settled rule, they are to be taken and construed to- 
gether. ( U. 8. V. JF^reemany 3 Htnoard^ 666.) 

The court, in that case, says : ^^ If divers statutes relate 
to the same thing, they ought all to be taken into con- 
sideration, in construing any one of them; and it is an 
established rule of law, that all acts in pari materia are to 
be taken together as if one law." When we look at all our 
limitation acts, to ascertain the mind of our legislature, we 
find a repealing clause in the act of 1849, but none in that 
of 1862. We can only explain the difference in these two 
statutes by supposing a difference of intention, and a design 
to let the act of 1849 run against those causes of action upon 
which it had commenced to operate. We hold, therefore, 

VouL 8 
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that the act of 1852 is a mere continuation of the act of 
1849, and that both are to be taken, with reference to this 
case, as one limitation law. Oan, then, a bar to this suit be 
allowed, by compnting time before the act of 1849 took 
effect? 8haU have accrued^ in that statute, is peculiar 
phraseology, and seems to indicate causes of action then ex- 
isting. Limitation laws effect the remedy, and the legisla- 
tive power has the same right to regulate and restrict reme- 
dies ;^pon causes of action in existence, as upon causes of 
ac^on to be created. When the law is made operatiye in 
pfesenti^ courts cannot legislate away the effect, and declare 
that it shall operate only infuturo. 

Whenever judicial tribunals can apply the remedy and 
save the right, no discretion is left by the law ; but all cases 
must be treated in the same manner, and adjudged upon the 
same principles. 

We concur with the Supreme Court of the United States in 
the opinion expressed in the case of Rosa et al. v. DuvcU et 
al. 13 Pet. 45. The court there says, ^4t is a sound princi- 
ple, that when a statute of limitations prescribes the time 
within which a suit shall be brought, or an act done, and a 
part of the time has elapsed, effect may be given to the act ; 
and the time yet to run, being a reasonable part of the whole 
time, will be considered the limitation in the mind of the 
legislature in such cases." To the same effect is the decision 
in the case of PiaU v. Sattier, 11 McLean^ 146. In Oaubier 
V. FranTdin^ 1 Texas JRep.^ the court decides, ^' that upon 
the substitution of a new term of limitation or prescription, 
the time which has elapsed after the maturity of the contract, 
under the old law, is to be computed, in reference to its effect 
under the law, in ascertaining the time which would bar the 
action under the new law. If one-half of the time prescribed 
by the old law had elapsed when the new law was adopted, 
the lapse of one-half of the time would bar the right 
of action." K the legislature should pass an act, barring a 
past action, without any allowance of time for the institution 
of a suit in future, such an act would be so unreasonable as 



TERRTTOBT OF OREGON, DECEMBER, 1888. 35 

Gkmt V. Drew. 

to amount to a denial of right, and call for the interposition 
of the court. 

We conclude, then, that it is the duty of the court to apply 
the remedy by limitation in aU cases, except where it would 
cut off the right, and then the court is bound, by the funda- 
mental law, to giro a party reasonable time in which to 
escape the effect of such remedy. We are aware that this 
opinion cannot be reconciled with the case of NorrU v. 
Slaughter^ 1 Qreen Rep. / but that decision was in conflict 
with the decision of two of the present members of this court, 
as district judges in Iowa, and, we beUeye, contrary to the 
weight of authority. 

The plaintiff in this case had three years, after the act of 
1849 took effect, in which to bring suit ; and he should not 
complain if the same sort of legislation, which has admon- 
ished him to diligence since his right of action accrued, should 
now extinguish that right by giving effect to his delay. 

Statutes of limitation are statutes of repose. They pro- 
mote peace and harmony in society ; they close the door to 
litigation, and should, therefore, be favored by courts. 

Demurrer overmled. 



Levi Gajh*, Plaintiff, v. Edwin P. Dbew, Defendant.. 
Injunction. — Appeal. — Umpqua County. 

w 

The firanclufle of keeping a ferry does not belong of right to the owner of the 
BoU; bnt he is entitled, by the statutes, to the preference^ if he applies before 
lirnnse is granted to anoUier. 

Is December, 1851, the Board of Commissioners of TJmp- 
qua County granted to the defendant. Drew, the privilege of 
keeping a ferry over Umpqua River, at the crossing of the 
road from Winchester to Scottsburg, and fixed the first year's 



1 86 

2 217 
8 516 



3g CASES IN THE SXIPBElfE OOUET. 

Gftnt «. Drew. 

tax at three dollars. There was no treasurer to whom the 
money could be paid until April, 1852, and it was not paid 
until September, 1853. Whether a bond was given, or a 
license issued, does not appear. In April, 1852, Drew again 
applied, and the year's tax was fixed at twenty-five dollarsy 
which was paid, and a license issued for the ensuing year. 

The plaintiff, Gant, who owned the land, applied for a 
license at the same time, and was denied ; but in April, 1853, 
he obtained a license for a year, and paid the tax, but 
whether he gave a bond does not appear. Drew continued 
to run his boat until enjoined at the suit of Gant The cause 
was heard before Judge Deady, at the September term, 1853, 
for Umpqua County, when the injunction was dissolved, and 
the bill dismissed, and the plaintiff appealed. 

Chaipman <b Lagatiy for appellant 

Stratum db Sarding^ for appellee. 

Olnvt, J. The plaintiff claims the right to keep all ferries 
established on his land, as incident to, and part of his estate 
in tiie soil ; that the statute recognises but does not create 
this right ; and that the grant of it to a stranger, when the 
proprietor was an applicant, was void. 

Judge M'Lean, in bowman v. Watherij 2 MeLeanj 376, 
lays down this doctrine in strong terms. In speaking of the 
owner of laud in Indiana, bounded by the Ohio River, he says, 
'^ he has the right of fishery, of ferry, and every other right, 
which is properly appurtenant to the soilf and he holds 
every one of these rights by as sacred a tenure as he holds 
the lands from which they emanate.^^ He says, ^* this right 
of ferry is a common law right, everywhere recognised in 
this country, and that the statute was intended to rescue it 
from violation.^ K, by the right of ferry, he means the right 
which, as he says, every man has ^^ to keep ferry-boats for 
his own oonvenience upon his own land," the proposition is 
not only a truism, but was out of place, for the case did not 
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bring in question this right of the private use of one's own 
8oiI, hj passing over it both bj land And water, bnt the right 
to keep apvblieferry for toll ; and this latter was not neces- 
sarily in issue, as the case tnmed upon another point. He 
certainlj speaks of the right to keep public ferries, when he 
says, ^^Some of these rights, which appertain to the «ot7, are 
of a pMie nature^ and the use of them consequently sub- 
jects of legal control. Of this character is the right of ferry.*' 
His proposition, therefore, is, that the right to keep a public 
ferry for toll is part of the proprietor's estate in the soil. 

This proposition cannot be maintained. There is a toll 
traverse known to the common law, or rather to the local 
customs of England, which is paid for the privilege of passing 
with beasts in certain places, not highways, when there iB no 
fight to pass without the proprietor's consent ; and if it w^re 
not forbidden by our statute, AovhUeB^ferrieB might be es- 
tablished here on a similar principle, making the toll a matter 
of contract, until it should grow into a custom. And if a 
publio ferry should be established where there is no highway, 
the owner to^niU^ he entitled to compensation for the use of 
the land, but not for the ferry, which was never his, but which 
is a thing newly located upon occasion, by act of the govern- 
ment, for the use of the public 

The right to keep a public ferry for toll is a franchise, which 
has no existence in England, until created by the king's 
license, or other proper authority. If held by prescription, 
an anci^it grant is presumed. (8 Boo. Air. 114 ; 1 Black. 
Com. 87, 38.) 

It is the same in this country. Chancellor Kent says, that 
^^ franchises are certain privileges conferred by grant from 
the government, and vested in individuals ;" and he enu- 
merates among them, ^^ the privilege of making a road, or 
establishing a ferry, and taking tolls for the use of the same." 
If they are created by public grant, then they do not ema- 
nate from the land. No precedent is cited for the rule laid 
down in Bowman v. WatJien; nor has any like case or 
dictum been cited here. On the contrary, in MiUe v. The 
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Commissioners, 8 Soammon^s Bep. 53, femes are held not 
to appertain to the riparian owners. In the I/ashviUe 
Bridge Go. v. Shelby, 10 Terger, 280, the owner is held not 
to be entitled, as a matter of right, to keep the ferry. This 
right has probably been inferred from some ancient decisions 
in England, whidi were carelessly followed at an early day 
by a few cases in this country, that none but the owners of 
the soil have a right to use the highways for ferry landings. 
{Cooper Y. Smith, 9 SergL <& Bawle?s Bep. 26.) But the 
reverse of this doctrine was settled in England by the case 
of Peter y. KendoJZ, 6 Bam. dk Cress. Bep. 703 ; and the 
doctrine of this case has been generally received in this 
country. Chancellor Kent says, that the right to use the 
highways for ferry landings, without the consent of the 
owners of the soil, " is the most reasonable conclusion upon 
the right to the use of a public highway to which a ferry is 
connected." 

A public ferry can seldom, if ever, be required, except where 
a highway terminates at, or extends across the water. In 
the present case the ferry is in the public road, where it 
crosses the Umpqua Biver ; and if the right to keep it for 
toll is not inherent in the plaintiff, as proprietor of the soil, 
and the highway may be used for landings without his con- 
sent, it follows that defendant's ferry is no violation of the 
plaintiffs rights as such proprietor. The conclusion at which 
we have arrived, by the examination and comparison of the 
few authorities within our reach, is likewise the result of 
reasoning from first principles. When a road crosses a 
stream, or body of water, it is not interrupted, but the water, 
and the soil beneath it, within the limits of the road, are a 
continuous part of the road ; and a bridge or ferry is also a 
part of the road as much as the embankments, excavations, 
pavements," causeways, and other artificial improveqaents for 
the ease of travel. The owner of the soil, being paid there* 
for, or having waived compensation, has no interest, except 
as a citizen at large, in the road as such, including its bridges, 
ferries and other betterments. If he has the exclusive right 
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to land fi^rry-boats on the shores, how can he be denied the 
exdnsiye right of placing the ends of a bridge upon them ; 
or the exdosiye right of being employed for tolls or other 
reward to make and keep in repair any other work or im* 
provement that may be needed in the road elsewhere upon 
his land } It might be expedient to favor him with the pre- 
ference in all these cases ; and this the statute does in respect 
to ferries ; but to recognise such a right would be as unrea- 
sonable in principle as it is unsupported by authority. 

Eejecting the plaintiflPs claim as proprietor of the soil, we 
come next to consider whether he has been invested with the 
franchise by the action of the Board of Gommissioners. On 
this point it is only necessary to say, that the order under 
which he claims is like that in Casan v. Sione^ decided at this 
term, which we held to bcmerely void. 

The plaintiff having no title either at common law, or 
imder the statute, the decree dismissing the bill must be 
qfirmed. 



Fendal 0, Oason, Complainant, v, Edwin T. Stonb, De- 
fendant. 

In Chancery. 

1. A fary oannot be established by the county oommissio^en for a year. An 
order estabUshing a ferry for a year is a nullity. 

2. They can only establish permanent ferries, and grant perpetaal licenses. 

8. They may establish as many ferries, and as near to each other as the public 
necessities reqtdre, and they are the final judges of such necessity. 

This cause was commenced in this court, and an injunction 
was issued in vacation restraining the defendant from keep- 
ing a ferry near the ferry of the plaintiff, on the Clackamas 
Siver. The defendant has answered, and now moves to dis- 
solve the injunction. The facts are, that one Henderson, 
owning the land on one side of the river, and wishing to es- 
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tiiblish a ferry, agreed with the plaintiff, who owned the land 
on the other side, to ferry him and his family free of toll for 
the privilege of landing on that side. Henderson obtained a 
license and established the ferry, and sold it with the land to 
the defendant. Both Henderson and the defendant have at 
all times performed their contract; but Cason claims that it 
was limited to two years. At the expiration of that time he 
obtained a license and established a ferry near the defend- 
ant's, and then filed the bill upon which this injunction was 
allowed. 

«7. K. KeUy^ for complainant. 
A, Campbell^ for defendant. 

Olney, J. The Board of Commissioners had power to es- 
tablish the plaintiff's ferry, if the two were necessary for the 
public accommodation, and of that necessity they are the 
final judges. 

We are, therefore, to inquire whether the plaintiff has a 
Talid license ; for if not, the acts of the defendant are not in- 
jurious to him. 

The bill states, and the answer admits, that the commis- 
sioners granted to the plaintiff a license to keep a ferry at, 
&c., for the term of one year. 

If this order, merely directing a license to issue, and neither 
preceded nor acjpompanied by an order establishing the ferry, 
can, by extreme liberality of construction, be taken to import 
an establishment of the ferry, still it is an order establishing 
a temporary ferry for a single year. The statute requires the 
commissioners, when they deem a ferry necessary, ^^ to estab- 
lish and confirm the same by an especial order," and then to 
direct their clerk to issue to the proprietor a license to keep 
the same. They are also required to fix the rates of toll " from 
time to time." Such ferries are subject to an annual tax, and 
when any ferry is not kept as required by the act, they may 
summon the proprietor and revoke his license. This contem- 
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plates that the feny is to be permanent, and the right to keep 
it as durable at least as the life of the license, unless sooner 
revoked. And this is important to the public as a means of 
securing safe, commodious and expeditious passage at low 
rates of toll. Oppressive tolls would be necessary, if the en- 
tire investment must be re-imbursed, with a profit, in a single 
jear. Good ferries and cheap tolls can only be secured by 
making them a safe and permanent investment, as the statute 
contemplates. 

As there can be no temporary ferry, this order cannot take 
effect according to its terms. 

It must be construed to vest a permanent franchise con- 
trary to the expressed intent, or be treated as merely void. 

When a public body or tribunal exercises an inherent 
power, which, by its very nature, necessarily pertains to such 
body or tribunal, the act is valid, though not done in the 
mode directed. Thus, if a court, having inherent power to 
decide a cause, or a legislature, having inherent power t6 en- 
act a law, proceeds in a different mode from that prescribed, 
the decision or law, though it may be erroneous ; and in case 
any other tribunal, body or person possess the power of re- 
view, may be corrected or reversed, is, unless and until set 
aside by a direct proceeding instituted for that express pur- 
pose, valid and binding on all persons and things affected by 
it. But when such public body or tribunal attempts to exe- 
cute a power not inherent, but specially given by a statute or 
other instrument, authorizing it to do a particular thing in a 
particular way, then the power to do the thiog is inseparably 
connected with the mode of doing it, and any attempt to do 
it otherwise, or to do less or more than what is authorized, is 
not an exercise of that special power, but an idle and void 
act. ( Voorfues v. The TJ. S. Bank, 10 PeierSj M9.) 

The power to establish ferries appertains to the legislature, 
and not to the commissioners. To the latter it has been dele- 
gated by statute to a limited extent. They are authorized to 
create that particular class or kind of ferry franchises which 
was thought to be, as a general rule, most advantageous to 
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the community* If any other is to be created, it mnst be 
done by the legislatare directly, or by delegation of farther 
power. An attempt on the part of the commissioners to cre- 
ate a different one, either in respect to duration or otherwise, 
is not an exercise of the power conferred, bat an usurpation 
of further power. And for the court to say that the franchise, 
as intended, shall be construed into one that was not intended, 
would be to amend a defective thing by legislation, and not 
to ascertain what it really is by adjudication. We must, 
therefore, hold it void. 

And, being void, the plaintiff has no title, and the injunc- 
tion must be dissolved. 
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— Mror to Washington. 

1. The attachment act of 1849 is not repealed by the attachment act of 1859, 
except so far as they conflict. Both are to be taken as one statate. 

2. Pleading to the merits waives matter in abatement 

8. When the intention of one who makes a writing is to be judged of by the 
writing jMT M, it is a question for the court; but when a writing is to be 
judged of by extrinsic facts, and Is a part of a transaction, the rest of which 
consists of words or acts, the whole witUnee tkovld he wbmitted to tkejwry. 

In July, 1851, plaintiff sned out of the Washington Dis- 
trict Ck>art a writ of summons in assumpsit, which was per- 
sonally served on one of the defendants, the other not being 
fonnd. At the same time he filed a bond, and an affidavit 
that the defendants were non-residents, and took ont a writ 
of attachment nnder the provisions of the act of 1849, npon 
which the goods of the defendants were attached, and a bond 
taken for their forthcoming or their value, to abide the event 
of the suit. At the return term before Pratt, Justice, (an at- 
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tomej Bitting in the judge's place, withoat objection,) the de* 
fendants moTed to quash the attachment, which was denied. 
They then pleaded the attachment in abatement of the sum- 
mons, which was overruled. They then pleaded non-assump- 
rity upon which the plaintiff had a verdict and judgment. A 
writ of error was brought, and the judgment and the cause 
remanded " for further proceedings according to law." 

At the last Washington term, before Olncy, Justice, the 
cause came on for trial. The defendants again moved to 
quash the attachment, which was denied. They then offered 
anew their plea in abatement, which was not received. To 
these rulings they excepted. The issue on the merits was 
then tried, and the plaintiff again had a verdict and judg- 
ment. By a bill of exceptions taken at the trial, it appears 
that the defendants were a mercantile house in San Francisco, 
to whom the plaintiff consigned a cargo of lumber from Ore- 
gon, which they disposed of and rendered an account, show- 
ing a balance of four thousand dollars in their hands subject 
to his order. 

Some noonths afterward, defendant, Winter, being on a visit 
to Oregon, the plaintiff, by his agent, Leland, demanded pay- 
ment of the balance, presenting, at the same time, a paper 
writing in these words : ^^ Zachariah G. l^orton demands of 
Winter ,& Lattimer the sum of two thousand dollars, due from 
them for money received to said Norton's use." Winter de- 
nied the amount, and expressed a willingness to pay a less 
sum, and wrote on the back of the paper these words : '^ Pre- 
sented by Alonzo Leland, and answer, will pay him amount 
due as per account reudered him. Winter & Lattimer." The 
court instructed the jury, that if the case stood on the original 
transaction, they might well find the defendants to be deposi- 
taries of the plaintiff^s money, and not liable until a failure to 
comply with his order respecting it. " But that the written 
demand and refusal, which it is the duty of the court to con- 
strue, showed that whatever might have been its original 
character, it then was, or thereby became, a debt due from 
the defendants to the plaintiff." 
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To this instruction tho defendants excepted. 
The errors assigned are — 

1. Refusal to quash the attachment. 

2. Befusal to receive the plea in abatement. 
8. The instructions given to the jury. 

Olney, J. No question is raised as to the regularity of 
the attachment under the act of 1849; but the motion to 
quash proceeds on the ground, that this act was repealed by 
tiie act of 1851, which took eifect before the commencement 
of this suit The act of 1849 gives an attachment as auxilia- 
ry to a suit commenced by process against the person to se- 
cure a sufficient fund for the payment of the judgment, to be 
recovered against the defendant in personam. The act of 
1851 gives an attachment in rem., to subject all the property 
of non-residents and absconding debtors to distribution 
among all their creditors. The combined effect of the two is 
to enable a creditor, whenever he can bring his debtor into 
court by personal service, to secure his own debt by attach- 
ment ; and as others had equal opportunity, he* gets the 
benefit of his superior diligence. But if personal service 
cannot be had, so that no one is in fault, but all equally un- 
fortunate, then notice must be given, and all may come in 
and have distribution. As the act of 1849 can have a modi- 
fied effect in connection with that of 1 851, the two must be 
taken together as one statute. {McLaughlin v. Hoover^ at 
this term.) In refusing to quash the attachment, no error was 
committed. 

The plea in abatement presented the same, question, and 
would, if received, have been unavailing, but it was rightly 
rejected for another reason. By pleading to the merits, the 
defendants waived the matter in abatement — ^not ^9X putting 
on file a plea to the merits necessarily waives a plea in abate- 
ment then or before filed. That depends on the course of 
practice in the particular court. Where, as under our prac- 
tice, no pleas are filed in vacation, biit the issue is made up in 
the hurry of the term, and the cause immediately tried, it is 
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found convenient to file at one time all motions, demurrers, 
and ylezB of whateoeyer nature, to be taken up in their order ; 
but bj taking up and proceeding upon any one of these, the 
defendant waives those which should have preceded. It is 
said, however, that the record shows these preliminary ques- 
tions to have been settled, and the issue to have been made 
up by and before a person not authorized to hold pleas in 
that court; and the judgment must be supposed to have been 
reversed for that cause ; and when remanded, those former 
pleadings should have been taken for nothing ; and the de- 
fendants allowed to defend, as being for the first time in court. 

But the pleadings are the aUeroatians of partieSj and the 
filing of them is their voluntary act. The court has only to 
decide the questions raised upon, and the issues made by 
those pleadings. If the defendants were dissatisfied with the 
decision on their plea, because of the alleged defect of power 
in the person making.it, or for other cause, they should not 
have waived that plea by pleading over, but should have al- 
lowed judgment to go, and then brought their writ of error. 
Having taken their chances for success in a protracted and 
expensive litigation of the merits, they were not at liberty to 
fall back upon matter in abatement. 

No repleader being awarded by this court, the cause w^it 
down for trial anew on the issue in the record. The District 
Court was competent to admit a new plea, .if the justice of 
the case required it. But to allow the general issue to be 
withdrawn, and a plea in abatement filed for such a cause, 
would scarcely have been less than an abuse of discretion. 
It was not asked as a favor, however, but demanded as a 
right, and was properly refused. 

The instructions, excepted to and assigned for error, prcsoit 
the inquiry, whether the effect of the written demand for 
payment, and the written reply, was a question of law for the 
court, or a question of fact for the jury. Law and fact are 
not always readily distinguishable. In respect to written 
instruments, it is sometimes difScult to say where the o£Sce 
of the court ceases, and that of the jury begins. When the 
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intention of the writer is to be judged of by the writing, it 
is a question for the court, but when the meaning is to be 
judged of by extrinsic facts, or when the writing forms part 
of a transaction, the rest of which consists of words spoken 
or acts done, or when, whatever its meaning, it is but a cir- 
cumstance tending to establish some other fact, it is for the 
jury to say, whether the language was used in the sense im- 
puted ; or what is the character of the entire transaction, of 
which the writing forms a part ; or what is the truth of the 
ultimate fact which it tends to prove. In these cases the 
writing must go to the jury, to be considered with the other 
evidence. In this a written and spoken demand were made, 
and a written and spoken answer given. 

The spoken words were not merged in the writings, but 
the two were concurrent acts, and their combined effect was 
properly a question for the jury. Again, the written answer 
referred to an account previously rendered. 

The original account of sales showed a larger balance thui 
was now claimed, or admitted to be due. The defendants 
might well have argued to the jury, that the reference was 
to the original account, which placed them on their right and 
duty to have the money at San Francisco, subject to the 
plaintiff's order ; and the plaintiff might have argued that 
the reference was to a later accounting, and amounted to a 
promise to pay a general balance, thus making its meaning 
and effect turn on a disputed fact outside of the writing. 

In determining conclusively, as matter of law, the effect 
of these writings, which formed only a part of the transac- 
tion, and which also depended for their meaning on a dis- 
puted extrinsic fact, the court erred, and it is not for this court 
to say the defendants were not injured by it. But for that 
error, the result might and lawfully could have been different 
The judgment must, therefore, he reversed, and the cause 

sent down for a new trial. 

Judgment reversed. 
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Zaohabiah 0. KoBTON V. Gabbixl Winteb and Bbnjamiv 

G. IiATTDOEB. 

In the matter of the garnishment of D. H. Zoionedale. 

Th» defendant in a judgment cannot be gamioheed by a creditor of the plaintiff 
V therein. . 

On the 8th day of May, 1852, Norton recovered a judg- 
ment against Winter and Lattimer, for the sum of $4,496 86. 
Execution issned January 17, 1853, containing an attach- 
ment clause, which was served on D. H. Lownsdale, as gar- 
nishee, who appeared at the return of such execution, and 
answered as follows : ^' I stand indebted to the above de- 
fendants, on a judgment entered against me on the 29th of 
October, 1851, on the records of the District Court of this 
county, for the amount of $1,400 and costs of suit." 

A. Camphelly for Norton. 

Chapman db Wait, for defendants. 

Williams, C. J. Is Norton entitled to a judgment against 
Lownsdale upon this answer? Section 42 of the practice act 
provides, that in certain cases, a garnishee process may be 
served upon a person who has " property, rights and credits" 
in his hands belonging to defendant in execution. 

Section 43 provides that, if such garnishee shall be found 
indebted to said defendant, &c., judgment shall be rendered 
against him, &c., and " such judgment shall bind all such 
property, effects, rights and credits in the hands of such gar- 
nishee, and the payment of the amount of the judgment by 
such garnishee shall operate as a conclusive bar to the right 
of any such defendant in execution to recover the amount 
paid under this process against any such garnishee." 
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While the comprehensive expression of " property, rights 
or credits," if standing alone, might be taken to include judg- 
ments, we think it is repelled by the subsequent provisions of 
the statute for the protection of garnishees. When a judg- 
ment is rendered against a person as garnishee, the payment 
of such judgment, the statute says, shall operate as a conclu- 
sive bar to the right of defendant in execution " to recover^' 
the amount so paid against such garnishee. 

" To recover" in law is to " recover any thing, or the }alue 
thereof, by judgment ; as if a man sue for any land or other 
thing, movable or immovable, and have a verdict or judg- 
ment for him." {Jac6b^% Law Die. vol. 5, jxige 401.) The 
^^ right t9 recover," then^ as expressed in the statute, simply 
means a ^^ right to obtain judgment." The process of garnish- 
ment is intended to lay hold of this ^' right to recover," or 
right to obtain judgment ; but, after a recovery, as in this 
case, such right ceases to exist, and of course cannot be taken 
any more than a third person can take a right to sue on a 
promissory note after a judgment therein for the payee. The 
payment spoken of in the statute is to be a ^^ conclusive bar," 
&c. 

A ^^ bar," in a legal sense, is a plea or peremptory excep- 
tion of a defendant, sufficient to destroy the plaintiff's action. 
{Jac. Law Die. vol. l,jp. 289.) 

Would it not be absurd to say, that the payment of Lowns- 
dale to Norton would destroy the action of Winter and Latti- 
mer against him, when such action was ended by final judg- 
ment for the plaintiffs? 

The plain effect of these provisions is to protect the gar- 
nishee from a second judgment for money paid on another 
and prior one, or, in other words, to protect him from two 
judgments for the same debt To hold that the defendant in 
one judgment can therefore be subjected to another on gar^ 
nishee process, is to hold that two judgments in favor of dif- 
ferent persons may be rendered and remain of record at the 
same time, against the same person, for the same demand ; 
that executions may issue on such judgments, and thus the 
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garnishee be driven to the trouble and expense of a snit to 
protect himself from twice paying the same debt. 

A construction of the statute, productive of such a result, 
would be clearly wrong. In the case of Howard v. Freeman 
et al.j 3 Maes. JSep. 131, Chief Justice Parsons, under a stat- 
ute similar to ours, says: '^ It is the design of the statute, and 
manifestly just, that the trustee shall not be twice charged 
for the same credit; once by the attaching creditor, and 
again by his principal. The credit, therefore, liable to this 
attachment, must be so situated that, if it be taken by the at- 
taching creditor, the trustee may legally defend himself when 
called on by the principal.'' The same doctrine is affirmed in 
Preeoottj. Parker^ 4 Maes. JRep. 170 ; Thomdike v. De WoLf^ 

6 Pick. 119. 

Garnishee discharged. 



Wabben Pratt, Plaintiff in Error, v. William M. Emo, De- 
fendant in Error. 

Error to Waahington. 

1. In the authentication of a record from any State, the certificate of the judge 
most show that he is tke judge, chief justice, or presiding magistrate of the 
conrt from which the record comes. 

2. The official character of tl^ judge must appear from his own certificate. 

The plaintiff offered as his evidence what purported to be 
a record from the Oircnit Conrt of Knox County, in the State 
of Missonri ; to which the defendant objected, on the ground 
that it was not prop^ly authenticated. Objection sustained, 
and plaintiff nonsuited. The following is as much of the 
authentication as is necessary to show the questions in the 
decision of which it is sa^d the court below erred. The attes- 
tation of the clerk, with the seal of the court annexed, to 
which no objection is made ; then this follows : 

V0L.L 4 
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"State of Mibsouei, ) 
^th Judicial Circuit. ) 

" I, Addison Rees, Judge of 4th Judicial Circuit, do certify 
that Jesse John, whose name is subscribed to the foregoing, 
&c., is, and was, &c., and that said certificate and attestation 
are in due form of law, &c, 

« Given this 3d day of July, A. D. 1851. 

" A. Bees, Judge 4th Judicial Oircuit, Mo." 

Subjoined to which is the certificate of the said Jesse John, 
clerk, &c., with the seal of the court annexed, that Addison 
Eees, &c., " was and still is. Judge of the 4th Judicial Oir- 
cuit of the State of Missouri, and Judge of the Oircuit Oourt 
in and for said county of Ejiox," &c. 

Williams, 0. J. The act of Oongress of 1790, ( U. S. 
Statutes at Large, vol. 1, p. 122,) provides, "That the records 
and judicial proceedings of the courts of any State shall be 
proven, or admitted in any other court within the TTnited 
States, by the attestation of the clerk, and the seal of the 
court annexed, if there be a seal, together with the certificate 
of the judge, chief justice, or presiding fnagistrate, as the 
case may be, that the attestation is in duo form." The second 
certificate of the clerk is no part of the authentication of this 
dass of records, as provided by the above-cited act, and 
therefore proves nothing. It is extra-official, and must be 
treated as the statement of a private person. {Oaks v. JEKU, 
14 FicL 442 ; Wolfe v. Washburn, 6 Oowen, 261 ; 1 Oreen- 
leaf^s Evidence, 655.) In the attestation of the clerk, and the 
attempted certificate of the judge, there is nothing to show 
that Enox Oounty is in the 4th Judicial Oircuit ; so that 
Addison Bees may bo judge of said circuit, as he says, and 
not Judge of the Circuit Oourt of Enox Oounty, any more 
than of the Oircuit Oourt of any other county in the State. 

All the certificates together, if the third could be included, 
do not prove as much as the act of 1790 requires. They 
show that Addison Bees is Judge of the Oircuit Oourt of 
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Knox Oonnty, but not that he is " ihejudge^ chief justice^ or 
presiding moffistraU?^ of said court 

For aught that appears, the Circuit Court of Knox County 
maj consist of three judges, and of each it might be said, 
as in the certificate, he " is judge of said court," but, non 
constat^ that he is thejudge^ which implies unity, or ih^ chief 
justice^ or presiding magistrate^ which implies more than 
one. The authentication is dofective, and the judgment 
must be a&med. {Stephenson v. Bannister ^ 3 Bibb. 369 ; 
Mrkland v. Smithy 2 Mariifiy 497 ; 1 Oreenleaf's £h. 661.) 



NiMBOD O'EJELLT, Plaintiff in Error, v. Tebbttoby of Obegon, 

Defendant in Error. 

Mror to Benton. 

1. The LegisUtiTe Assembly may authorize a district judge to appoint a time 
for holding a special term of the District Court. 

2. Error wiU not be presumed in the acts and decisions of a District Court ; 
it must affirmatiyely appear from the record. 

NiMEOD O'Ketj.y was indicted, tried, convicted of the crime 
of murder and sentenced to be hung, at a special term of the 
District Oourt in Benton County, holden on the 29th day of 
June, 1852. He sued out a writ of error and supersedeas ; 
and now comes with the record in the case, alleging 
various errors in the proceedings and judgment of the court 
below. 

J, K. Kelly ^ counsel for plaintiff in error. 

B. P. BoisCj for defendant in error. 

Williams, 0. J. Error is assigned, in the first place, be- 
cause the special term was unauthorized by law, and, in 
support thereof, it is argued as follows : The organic act pro- 
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Tides that the District Court shall be held ^^ at such times 
and places as may be prescribed by law ;" but plaintiff in 
error was tried at a term of the District Court, held at a 
time appointed by the judge ; ther^ore, the proceedings are 
void. 

The premises are correct ; but the conclusion does not fol- 
low. The act of Assembly {Gen. LawB^ p. 100) requires any 
one of the district judges to hold a special term, &c. ; and 
the said district judge is authorized to appoint a day, &c. 
When, therefore, a district judge, pursuant to the power con- 
ferred upon him by this act, appoints a day for a special 
term of the District Court, such day is a time " prescribed 
by law," or legal authority. 

The act of the judge is made law by the law-making 
power. If time, fixed by legislative enactments for holding 
a special term of the District Court, is time " prescribed by 
law," then time fixed by a district judge for such purpose is 
time " prescribed by law ;" for the latter, by the expressed 
will of the former, is invested with all power over time 
in that matter, when circumstances arise evoking the exer- 
cise of such power. To fix a time for holding a District 
Court, it is said, is an act of legislation, and no judicial 
officer, or other person, can be empowered by the legislative 
assembly to do such an act ; for, delegatus non potest dele- 
gare. Delegated power, as a general rule, cannot be re-dele- 
gated ; but the Legislature of Oregon do not exercise delegated 
power. Their right is not derived from Congressional acts 
or conventional charters, but from the people, and is, there- 
fore, an original and inherent right to make all laws that the 
legislature of any sovereignty can make, not inconsistent 
with the Constitution and laws of the United States. The 
people of Oregon, then, can accommodate themselves as to the 
times and places of holding courts, as they see proper, unless 
prohibited by some competent authority. The only pretence 
of prohibition is found in the requirement of the organic act, 
which says, that District Courts ^^ shaU be held at the times 
and places pre^ribed by law." Admitting, for the sake of 
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argnment, that a time appointed by a judge, under the act 
in question, is not ^^ time prescribed by law," in the sense of 
the organic act, th^i it does not follow that such appoint- 
ment is prohibited, and, therefore, void. When the organic 
act declares that the District Courts shall be held '^ at times 
and places prescribed by law," it describes a duty of the ju- 
diciary, not the limits of legislative power. The judges are 
required to hold courts ^' at times and places prescribed by 
law," so that regular terms may be secured to the people ; 
but no power is taken from the Assembly to provide for 
special terms, nor are the judges forbidden to hold other thai^ 
the regular terms, if litigants in person, or the people in due 
form, consent to such other and special terms. 

To say that a judge cannot appoint a time for holding a 
court, is to strip him of all judicial functions, except at the 
regular and stated terms of his court. How can a judge pro- 
vide for hearing applications for, or motions upon, writs of 
injunction, attachment, ne execute hdhea% cofyms, &c., if he has 
no power to say When such applications or motions shall be 
heard ? Should the legislature, without specifying time, im- 
pose upon a judge the duty of hearing and determining a 
case, the devolution of such duty would carry with it the 
right of saying when the proceedings should take place ; so 
that, in one view of the subject, the appointment of a time is 
as much an incident of judicial authority as an emanation of 
legislative power. 

Special terms of the District Court are proper ; for while 
they prevent trouble and expense to the public, they save 
the prisoner from pxmishment without conviction, and thus 
motives of humanity and expediency harmonize with those 
principles of law upon which such terms are clearly sustain- 
able. {Shrriman v. The State, 2 Oreerij 270.) 

Error is assigned, in the second place, because the judge 
did not give the prisoner ten days' notice of the court, as re- 
quired by statute. 

The force of this assignment is hardly perceived, for while 
it asserts that the prisoner did not have ten days' notice, the 
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record says that the court was holden on the 29th day of June, 
1852, " after more than ten days' notice to Nimrod O'Kelly." 
Weight ought not to be attached to this statement in the 
transcript, it is said, because it is the clerk's recital of what 
transpired out of court. "No part of this record can be dis- 
carded as the private production of the clerk, for it was made 
under the direction of, and approved by, the judgment of the 
court, and is the written uncontradictable evidence of what 
such court said and did in this case ; and proves, if it proves 
any thing at all, that the court found the fact to be, that more 
than ten days' notice of the term had been given to the plain- 
tiff in error. Again, no objection was made to a trial in the 
court below by the prisoner for want of notice ; therefore, it 
must be presumed, as the jurisdiction of the court is not con- 
cerned, that the notice was given according to law. {Friar v. 
The State, 8 Sow. Miss. 422.) 

But it is further argued for this assignment of error, that 
it is an assignment for error in fact ; that the plea of in nvUo 
est errabuan admits the truth of the allegation as to want of 
notice. ^' K an error of fact that is not assignable be assign- 
ed, and m nvUo est erratum be pleaded, it is no confession ; 
as if it be assigned that such a day there was no common 
pleas sitting, because that is against the record ; so, if a man 
says that he did not appear, and the record says he did, in 
nuUo est erratum is no confession, but a demurrer, because it 
is against the record." {Cro. Car. 12, 29, 52 ; Ydverton, 68 ; 
1 Vent. 252 ; 3 Keb. 229 ; 1 Lev. 76.) 

Error is assigned, in the third place, because the indictment 
does not charge plaintiff in error with ^^ feloniously killing," 
&c. Our statute declares, that ^'if any person diall pur^ 
posely, and of deliberate and premeditated malice, km," &c., 
" such person shall be deemed guilty of murder." The in- 
dictment charges that ^^ Kimrod O'Kelly purposely, and of 
deliberate and premeditated malice, did kill," &c. The 
words of the statute are transferred to the indictment^ and if 
they describe murder in the one place, they of course de- 
scribe it in the other. Murder, by the common law, was the 
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" feLoniouB killing," &c.y therefore the necessitj in charging 
the crime to say, ^^ did felonionslj kill ;" but mnrder in this 
territory is a statutory offence, and the indictment is sufficient 
if it follow the statute. ( 27. S. v. Lancaster, 2 McZeofiy 431 ; 
Skite T. JS^sal, 2 Block. 648 ; Chambers v. People, 4 Scam. 
851.) ^^ Nothing need be stated in the body of an indictment, 
which is not required to be proved upon the trial, in support 
of the charge.'' {Sec. 48, chap. 4, Orimmal Proceedings.) 
Certainly, nothing more need be proved than is stated in this 
indictment. 

Error is assigned, in the fourth place, because the county 
conmiissioners did not select the juries. Section 2 of the act 
regulating the mode of selecting jurors, (Gen. Laws, p. 
161,) provides that at least thirty days previous to the sit- 
ting of the court, the commissioners shall select twenty-three 
good and lawful men, <fec., and deliver a list to the clerk, who 
shall thereupon issue a venire to the sheriff, directing him to 
summon the persons so selected. Section 2 of the act rela- 
tive to special terms, provides that the clerk shall issue a 
venire requiring the sheriff to smnmon at least twenty-four 
competent persons, &c. Manifestly a difference is made by 
these statutes, for in the one case the jurors are to be selected 
by the county commissioners, at least thirty days before the 
term of conrt at which they are to serve, whfle, in the other 
case, not more than ten days need elapse between the ap- 
pointment of the term and the day on which it commences. 
The sheriff, in the one case, is directed to summon twenty- 
three persons ^^ selected;" in the other, he is to summon 
twenty-four competent jurors, &c. The common law mode 
of selecting jurors is prescribed for special terms, and a statu- 
tory mode for regular terms. The jurors were rightly sum- 
moned in this case. 

Error is assigned, in the fifth place, because the court did 
not comply with the following section of the statute : " It 
shall be the duty of the District Oourt to cause each member 
of the grand jury to be sworn and examined as to his qualifi- 
cations to serve as a juror.^* {Sec. 6, chap. 8, Crimmal Pro- 
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eeedings) Twenty-four " good and lawful men," as it appears, 
were '^ empanneled and sworn," so that the court in some 
way determined that the grand jurors were " good and law- 
ful men," or, in other words, men duly qualified to act as 
grand jurors ; and this decision, like all others, we must sup- 
pose was made upon sufficient and legal evidence, until the 
contrary appears. The contrary does not appear ; therefore, 
we conclude that the jury was legally empanneled. {Comr 
monweaUh v. Parker^ 2 Did. 649.) 

Error is assigned, in the sixth place, because the journal 
entries do not show that any indictment was found against 
plaintiff in error. This assignment is true in point of fact ; 
but avails nothing, for such entry is not required by law, 
where the accused was in custody, as in this case. The indict- 
ment, the statute says, '^ shall be filed and remain as a pub- 
lic record." The indictment, therefore, by filing, becomes 
accessible to all persons concerned, and proves, j>er se^ by 
whom it was found, against whom and for what crime, in as 
full and public a manner as the minutes of the court could be 
made to prove such facts. No entries, descriptive of the in- 
dictment, can be necessary, unless a part is better than the 
whole, or a copy is more certain than the original. The 
record is, in this respect, perfect. 

Error is assigned, in the seventh place, because the petit 
jury was not regularly empanneled. The record shows that 
^^ the defendant, having been brought into court, thereupon 
came, as a jury," &c. Certain persons, it seems, ^^ came as a 
jury," but objection is made, because it does not appear that 
they were drawn and called according to law. Nothing need 
be more certain in legal procedure than that these persons, 
when they "came as a jury," did-not come as volunteers to 
try the cause, but as they were called ; and surely no one will 
pretend that the minutes of the court must show that the 
clerk wrote their names on slips of paper, put them into a 
box, and thus go into all the details of drawing a jury. This 
objection was not made at the time the jury was empanneled, 
and cannot therefore be now entertained. Chief- Justice Black, 
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of PennBylvania, in the late case of JeweU y. The Common- 
wealthy sajB : It would be a very great public misfortune if 
a person, charged with a public offence, could sit by while 
he was tried bj a jury, to whom he makes no objection, and 
after a verdict against him on the merits of his cause, set it 
aside, on account of accidental and unayoidable irregularitieB 
in the summoning or calling of the jurors, by which he was 
not prejudiced. 

Error is assigned, in the eighth place, because the verdict 
was not rendered in open court. Kelative to this point it 
appears, by the record, that " the jury, after a short absence, 
returned into court the following verdict," &c. Strictly 
speaking, to return a thing means to serve, or carry it back ; 
but the expression here used is common in l^al phraseology, 
and its meaning cannot be mistaken ; for where it is said that 
a jury have returned their verdict, it is understood that they 
have brought their decision into court, because no other mode 
of returning a verdict is known to our laws or practice. 
Possibly the verdict was returned in the absence of the jury, 
as has been suggested ; but the record does not show, or even 
make it probable that such was the case ; and bare possibility 
is far from proof of error. 

Error is assigned, in the ninth place, because the prisoner 
was not present when the verdict was rendered. Doubtless it 
was error in the court below to receive the verdict in the ab- 
sence of the plaintiff in error, if sueh was the fact. The 
prisoner was placed at the bar, the witnesses testified, the 
arguments were made, and the instructions given, and the 
jury retired, and, " after a short absence, returned their ver- 
dict," all of which took placaat the same meeting, or sitting 
of the court ; so that the inftrence, in fact, is strong, that the 
prisoner having been brought into court, remained there until 
the verdict was delivered, or that meeting of the court was 
ended. The presumption does not arise, as contended, that 
when the jury took the case, the prisoner was remanded to 
jail, for the directions of the court as to that matter would be 
as the circumstances of the particular case might require. 
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The plaintiff here charges error npon the court below, which 
is denied by the prosecution. No record or other evidence is 
adduced in support of such charge ; but we are called upon 
to presume error, simply because it is alleged, contrary to the 
well-known rule, that plaintiffs in all courts, and in all cases, 
must prove their claims and charges, or be defeated. Wrongs 
are never presumed against private persons, much less should 
violations of law be presumed against a court in discharge of 
a solemn and sworn duty. But the error, it is said, lies in the 
defects of the record, not in the state of the facts, l^is po- 
sition is untenable. The Supreme Court of Illinois, in 
McKinney v. The People^ 2 Oilman^ 540, says : ** In a crimi- 
nal case, after the caption, stating the time and place of hold- 
ing the court, the record should consist of the indictment, 
properly endorsed, as found by the grand jury, arraignment 
of the accused, his plea, the empanneling of the traverse jury, 
their verdict, and the judgment of the court ; this is all, in 
general, that the record need state." The Supreme Court of 
Iowa, in Harriman v. The State^ 2 Oreen. 270, referring to 
the above decision, say : ^' This we consider a safe rule, com- 
prehending all that is necessary to be enrolled, as constituting 
the record proper in the case." Upon exceptions the rule is 
the same in criminal as in civil cases. {Slater v. The People^ 
2 ComstocJc, 193 ; Wiley v. The People, 3 Hill, 194.) The 
case of Dunn v. The Commonwealth, 6 Barr^s Rep., seems to 
conflict with the above authorities in some respects, but it is 
adapted to the peculiar practice in Pennsylvania, requiring 
great strictness in the record; for prisoners arc there not 
allowed to except to any of the opinions or acts of the court 
before which they are tried. 

Prisoners in our courts are provided with counsel ; con- 
fronted with the witnesses against them ; allowed to except 
to all the court says or does upon trial ; and it is no hardship 
to say that, if they have any objection to the acts of the tri- 
bunal before which they are tried, they shall make these 
objections known to such tribunal, or forever after hold their 
peace. 
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Time was when the unfortunate accused was dragged to 
trial without counsel, or a fair chance for self-defence ; then 
other rules prevailed, and courts tried to make technicalities 
the means of justice ; but, when prisoners come before our 
courts with more privileges and presumptions in. his favor 
than he otherwise could have, these olden rules cease with 
the reasons on which thej rested, and criminals cannot be 
allowed to take refuge from the judgments of our liberal 
laws in the cobwebs of an antiquated practice. The awful 
import of these views to the plaintiff in error is not forgotten ; 
but criminal laws were made to prevent crime, and their 
firm enforcement by courts is a duty as plain as it is painful. 
Executive clemency may be interposed in one case and with- 
held in another, as a matter of discretion, but this decision 
must be followed hereafter ; and if judicial compassion now 
bends the laws to suit a seemingly hard case, a door may be 
opened through which the midnight assassin and mercenary 
murderer may escape from the punishment due to their 
crimes. 

Judgment afiSrmed. 

Olnet, J., having been of counsel, did not sit in this 
cause. 



JosiAH L. Fassish, Plaintiff, v. Thomas Stephens, et als.j 

Defendants. 

Referred from Waehingian. 

1. No particular time is necessary to establish an abandonment of land to tbe 
pnblic. 

2. It is sufficient if it be used by the public, with the assent of the owner> for 
such time that an interruption would be an injury. Each ease depending on 
its own ciromnstances. 

Tffls is a suit in chancery by the owner of property on 
Water-street, in Portland, to enjoin the proprietors of the 



TT5 
1 n 



go CASES m THE SUPREME OOUBT. 

Parrishv. Stephens. 

_^^^ _ — — — — ■ — ■ ^ 

town, and their vendees, from erecting buildings on the river 
bank, in front of the plaintiff's premises. The bill was filed 
in 1850, and an injunction allowed by Pratt, Justice; after 
which, the proprietors, particularly Coffin, as he states, set 
on foot a compromise with the citizens, whereby a portion of 
the levee was to be private property, and the remainder a 
public way ; and pending the negotiation. Coffin and others, 
claiming under tlie proprietors, erected valuable buildings 
on the disputed ground. The compromise failing, the parties 
revert to their original rights, and bring the title of the entire 
levee under adjudication. 

The cause came on to be heard in the Washington District 
Court, and under a late statute has been adjourned to this 
court for decision. The record and depositions are too volu- 
minous to be set forth, but the prominent facts, and the most 
material evidence, will be found in the opinion of the court. 

J. McOdbej for plaintiff. 

A. Campbell^ for defendants. 

Olnet, J. In 1845, F. W. Pettigrove and A. L. Lovejoy, 
as joint owners, laid out the town of Portland, and caused a 
plat to be made exhibiting blocks of lots, designated by num- 
bers, with blank spaces between them, which coalesced with 
each other at their intersections, and with the surrounding 
blank spaces at the sides of the plat. Near the first row of 
blocks the Willamette Eiver is laid down at such a distance 
as to leave a narrow strip between, which, owing to the 
meanders of the river, is of variable width, being in some 
places narrower, and in others wider, than the blank spaces 
between the rows of blocks. The front row of blocks is, at 
the lower end, deflected from a right line, to conform to the 
bend of the river, by which means it continues of the same 
width as the intervals between the blocks, instead of narrow- 
ing to a point as it otherwise would. The sizes of the lots 
and blocks, and the width of these several spaces, are not 
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marked ; nor is there any evidence on the face of the plat 
that the spaces were intended for streets, except that they 
form a connected net-work of open space among and in front 
of the blocks, making all the lots accessible from each other 
and from the river, which is here an arm of the sea, within 
the ebb and flow of the tide, and a resort for shipping. 

Upon this strip of ground, between the river and the front 
row of blocks, the obstructions are being erected. The 
proprietors claim that the street in front does not cover the 
entire strip, but leaves a narrow margin along the bank, not 
dedicated to the public, and on which they have sold lots 
and erected buildings. Their right is contested by the citi- 
zens, who daim the entire strip as public ground ; and whether 
it be public or private property, is the question to be decided. 

Upon the face of the plat there is the same evidence that 
this strip is a street, as that those spaces are streets which 
separate the rows of blocks^ The cross streets terminate at 
its inner edge, and do not traverse it and terminate at the 
river ; and if it be not a street, then the continuity of the 
streets is broken, and half the lots fronting on this strip are 
inaccessible without passing over private property. Indeed, 
it is admitted to be a street, and its eastern boundary alone 
is disputed. But the plat carries on its face no evidence of 
any other boundary than the river. As before stated, neither 
the width of the strip, nor the width of a street to be taken 
out of it, is stated ; nor is any line drawn upon it between 
the front lots and the water line of the river ; nor is any other 
intimation given that the entire strip is not as much a street 
as the entire strip between any two rows of blocks. It is not 
unreasonably wide for the quay of a commercial town, but 
on the whole, rather narrow for that purpose, being, in much 
of its extent, narrower, and but for a slight curve in the river, 
would be nowhere wider than the ordinary streets of the 
town. And yet, from its location, it must necessarily be 
much more used than any other, for the carting of goods, and 
for the ordinary uses of city streets ; and besides, it must be 
the receptacle of all the goods imported and exported by the 
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vessels resorting there. It is qnite as important to the town 
proprietors as to the individnal lot holders and other citizens, 
that the loading and unloading of vessels, which confers 
npon the town its principal importance, should not be em- 
barrassed by the caprice and avarice of private persons who 
might own the land adjacent to the water ; and they appear 
by the face of the plat to have adopted, as reasonable men, 
the nsual and proper means of guarding against this evil. 
That this street was intended to adjoin the river, to form the 
connecting link between all the highways of the town and 
tilie great highway of water, upon which the town is depend- 
ent, is, therefore, both reasonable in itself, and apparent from 
the face of the plat. 

The Supreme Court of the United States, in passing upon 
a similar case which arose in Pittsburg, appears to have con- 
sidered such a plat sufSicient proof that the street extended to 
the river. They say " there is nothing on the plat which 
shows any limit to the width of Water-street, short of the 
river on the south. If a line had been drawn around its 
southern limit, there would have been great force in the argu- 
ment, that the ground between such line and the water was 
reserved by the proprietors." {Barday v. H&weUy 6 Peters^ 
498.) And the Wellsville case was decided the other way by 
the Supreme Court of Ohio, because there was such a line, as 
well as a natural boundary, namely, a precipitous bluff, 
along the brink of which the outer line of the street was 
drawn upon the face of the plat. The street was bounded on 
the plat by two parallel straight lines, and in the open space 
between them was written, " width, 66 feet ;" and the strip 
between this street, thus marked, and the river, from the top 
of the bluff to the water, was from 150 to 200 feet ; nearly 
equal to a row of blocks in Portland. It was, therefore, evi- 
dent, from the plat and topography of the place, that the street 
was confined to the level ground and the top of the bluff; 
and there being no other evidence of dedication, but rather 
the contrary, the strip was held to be private property. 
{McLaughlin v. StephenSy 18 Ohio^ 94.) In Louisiana, where 
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this subject assTuned imnsaal importance from the widening 
of these quays by aUuvial deposits, and where it has been 
thoroughly studied and discussed, such plats are considered 
sufficient evidence of dedication ; and Chancellor Kent cites 
approvingly the opinion of Chief-Justice Martin of that 
State — ^a jurist, venerable^ he says, for his age, learning and 
character — ^that when the plan of a city, fronting on a naviga- 
ble river or the sea, has an open space between the front row 
of houses, or street, and the water, in public use, it becomes 
a part of the port, without any other designation or evidence 
of dedication. (3 .£ent, 428, note.) This is precisely such a 
case, such a plat, such a strip, and such a public use of it. 
And if the case stood upon this alone, there would be very 
little danger of error in pronouncing in favor of the dedication. 

Before dismissing the case as made by the plat, it is proper 
to notice a document which is relied on as a limitation of the 
street to a part only of this strip. Only a copy of the plat is 
in evidence admitted by both parties to be correct, except as 
enlarged by subsequent additions. The absence of the origi- 
nal, which was made for the proprietors by Brown, the sur- 
veyor, is unaccounted for. The document referred to is upon 
a sheet exactly like that on which the plat is copied ; and the 
back of the plat is placed against the face of the document, 
and the two are pasted together at the upper edge, so as to 
appear like a single sheet, and so that the document, if its 
presence were suspected, or the duplication of the sheet dis- 
covered, is to be found by raising the plat at its low^r edge. 
The document is in tabular form. The columns are headed, 
respectively, " To whom sold," " When sold," " No. of block." 
In this tabular exhibit of sales one entry only is made, namely : 
" WiUiam Warren, January 1st, 1848, Lot 4, Block 27." As 
a caption, over the top of this table of sales is written : ^' All 
lots are 50 by 100 feet. Water-street, in front of blocks Nos. 
4 and 5, is 30 feet wide, in front of blocks Nos. 1 and 8, is 60 
feet wide. All other streets are 60 feet wide." 

When and by whom this copy of the plat and this private 
document were made, does not appear. The plat shows more 
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than donble the number of blocks originally laid off, all writ- 
ten in the same band, with the same ink, and evidently at the 
same time, and must, therefore, have been prepared after 
those additions were made to the town. It contains the name 
of Stark, written in vacant blocks, as if to indicate a reserva- 
tion, and must, therefore, have been made after he became a 
joint proprietor. And as the first sales were made in 1846, 
and the first and only entry in this table of sales is dated in 
1848, it is probable the document was prepared about the 
latter date— some three years after the town was laid out, and 
when it had become the metropolis and emporium of the coun- 
try, and the proprietors, as the evidence shows, had been impor- 
tuned to sell lots on the river bank. If it had been made before 
that time, the first entry would have been made of some prior 
sale. If this memorandum was not an after-thought, why is 
it hid away where no one would look for it, or be likely to 
find it by accident, instead of being written on the plat in the 
usual way, where an interpolation would be detected ! And 
if it was likewise attached to the original plat, why has not 
that fact — ^the very fact on which the case might turn — been 
proved by the production of that plat, or by oral evidence 
after showing its loss? We get our first knowledge of this 
memorandum from the witness Hanner, who says that in 1849 
or 1850, Coffin showed him a map by which he discovered 
that the streets were 60 feet wide, leaving a fraction along the 
river, part of which he proposed to buy, but Coffin declined 
selling, for the reason that he wished to leave it vacant for 
public use. 

The witness, Pettigrove, after looking at this copy, states 
the size of the lots and width of the streets to the same effect, 
except that Front-street, as he calls it, is 30 or 35 feet in front 
of blocks 4 and 5 ; and he adds, " As will be seen by the 
original plat." But the absence of that original not being ex- 
plained, its contents cannot be insinuated in this illegitimate, 
unsatisfactory and suspicious mode; and if it could, the mem- 
ory of this witness, if not his veracity, would be an unsafe 
foundation for a solemn decree, as will presently be seen. 
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All the other numerous witnesses, several of whom speak of 
the original plat, and most, if not all of whom must have been 
familiar with it, appear to be ignorant of such a memoran- 
dum. Hanner, to whom Coffin showed it, and Fettigrove, 
to whom it was shown on the witness' stand, both of whom 
might otherwise have been equally as ignorant, are the only 
witnesses who disclose a knowledge of its existence. If it had 
been generally known, and lots had been purchased and the 
town built up with that knowledge, the fact could have been 
easily proved. The failure to prove it is equivalent to dis- 
proof, when taken in connection with the recent date at 
which the memorandum apparently was made, and the 
strange place in which it is found concealed, and the seem- 
ingly prevalent ignorance of its existence. We think its 
binding effect upon the public is not established. And even 
if it were of binding obligation, the width of the strip has not 
been proved ; and the inference of Hanner, from a map 
shown him hy Coffin, that a strip would remain, after taking 
out the street, is not sufficient without an actual measure- 
ment. And furthermore, if such excess were found, it does 
not necessarily follow that it would be private property. The 
memorandum appears to be the statement of a descriptive 
fact — that the street, or strip, is of certain widths at certain 
detached places — ^rather than a term of limitation appropriat- 
ing 90 much for street. The language is that Water-itreel is 
80 wide at those places. This is the statement of an existing 
fact, and may be true or false without changing the fact 
itself. Indeed, it is but a partial description, for it states the 
widdi in front of only half the original blocks. If it be con- 
strued as a dedication of so much ground, then it dedicates 
no ground in front of original blocks 2, 8, 6 and 7, and the 
five new blocks below, in front of which the strip is continu- 
ously marked. The ground dedicated would then be in three 
small detached parcels, and not a long, continuous '^ water 
street." The descriptive memorandum, made subsequent to 
the act of laying off, marking, and platting the blocks, lots, 
and streets, is to be understood in the same sense in respect 
Vol. L 6 
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to all of them. If any oih&r street were wider or narrower 
than described, surely the excess could not be added to, or 
the deficiency taken from, the adjacent lots ; and if loU were 
found greater than described, surely the proprietors could not 
reclaim the excess. The streets and lots are ma^kedj as well 
as their dimensions given. The boundaries of Water-street, 
as marked, are the river on the one side, and the front lots on 
the other. If the quantity exceeds the description, the excess 
may as well be taken from one side as the other — as well 
next the lots as next the river. But the rule in all such cases 
is, that the land within the actual boundaries, and no more, 
passes by the deed or plat, or other conveyance, be it more or 
less than the quantity assumed. The grantor is neither al- 
lowed to reclaim an excess, nor required to make up a de* 
ficiency. This being a conveyance, not of eo wide a stripy 
but of a particular strip, betwe^i marked boundaries, cU- 
scribed as of certain widths at certain places, the memoran- 
dum containing that description must give way to, and can- 
not overrule, those boundaries, if the two conflict. In no 
view that we can take of this document, therefore, can it af« 
feet the prima facie dedication appearing on the face of the 
plat. 

But the doeumentary evidence is not the only nor the prin- 
cipal basis of the plaintiJFs claim. He insists that the pro- 
prietors, in disregard of plats, lines, memorandums and di- 
mensions, did, in factj set off this ground for a street and 
levee ; and he claims to have proved this by witnesses to the 
original act of dedication, and to the subsequent conduct and 
declarations of the proprietors, repeatedly re-afBrming it, and 
to the general belief and expectation of the citizens, thereby 
knowingly and intentionally produced, and to their public 
and notorious use of the ground for the purpose of the dedi- 
cation in pursuance of that belief. The following is the sub- 
stance of the testimony relied upon, so far as it relates to the 
acts and declarations of the original proprietors. Lovejoy laid 
out the town jointly with Pettigrove. Commenced near 
where the post-office stood in 1852, and ran down the river 
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to the claim line, allowing sufficient space for a street at the 
beginning and termination, running a straight line from point 
to point, without regard to the bend of the river. The front 
row of buildings is now on this line. " All from the street 
to the river was to remain as public property, open and free." 
Undergtood himself and Pettigrove to be perfectly agreed to 
this. Warren, in negotiating for lots, objected to one on 
account of the slaughter-house on the river bank in front. 
Pettigrove replied it was there temporarily, and could be re- 
moved at any time ; and he exhibited the original plat, and 
another with additions, on neither of which were any lots laid 
out in the strip ; and he stated that he did not intend to sell 
any lots on the bank of the river, nor let buildings go up 
there. The citizens always claimed it as public, and it was 
commonly understood to be so. Heard Pettigrove say it 
was public. St^hens — ^Frequently conversed with Petti- 
grove about the strip. He always refused to sell lots in it, 
and said he intended it should remain open as a wharf. Haa 
heard Pettigrove say, when offering to sell lots on this street, 
that they were valuable, because the ground in front of them 
would be left open to the river. Hoes — ^Heard Pettigrove 
say that the strip was to remain open. WUsan — ^Was joint- 
owner with Pettigrove of block one. It was common report 
that the river bank was public. Couch — Understood Petti- 
grove, whilst owner, to say the strip was public property. The 
lots on the west of it were called ^r^n^ lots, by Pettigrove as 
well as others. Pettigrove — ^Did not lay out the strip into 
lots. Does not remember having told any one it was public 
property, or that he so intended it. Might have said so when 
in a pet, or under the influence of intoxicating drink. Lots, 
50 by 100 feet. Streets,' 60 feet, except J^r(?n^street, oppo- 
site blocks 4 and 5, where it is some 30 or 35 feet, as will be 
seen by the original plat. Has seen a true copy in the hands 
of the mayor. [This is the copy in evidence.] Carter — 
Pettigrove held out the inducement to me that I should have 
the refusal, by gift or purchase, of that part of the strip in 
front of my lots. At another time, standing at the wharf, 
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Pettigrove said that property immediately in front would 
some day make him a fortune. Has heard Pettigrove say it 
was public property. He was in a little pet after he had 
sold. SiftQ — Inquired of Pettigrove and Lovejoy, and they 
told him the ground was public. Again, in 1850, Pettigrove 
made the same statement. He was angiy with Lownsdale. 
Smith — ^This ground was generally understood to be a public 
levee. Never heard it questioned till 1850. The lots on the 
west side of it were called front lots by the proprietors and 
citizens. 

Here is the testimony of one of those who laid out the 
town, and not contradicted by the other, of an express setting 
apart of this ground for the use alleged. Pettigrove does 
not say it was not set apart, but merely that he does not re- 
member having M,id so. Six witnesses, however, testify that 
he made that statement on more than that number of different 
occasions. His memoiy, saying nothing of his veracity, can- 
not, therefore, be trusted. The defendants brought this wit- 
ness from Puget Sound, where his deposition could have 
been taken quite as well, if the facts, as they lay in his me* 
mory, were desired, and where he could have testified free 
from suspicion, in order to take his deposition under their 
personal superintendence. And yet, after that unusual pro- 
ceeding, for which he declared he should be well paid, and 
after opportunity for private conference, they omitted to ask 
him the question whether, in laying off the town, " All from 
the street to the river was to remain as public property, open 
and free ;" though the object of that long journey was to 
disprove that very fact, to which Lovejoy had already testi- 
fied, and of which he was the only remaining witness. Ko 
reason can be imagined for this omission, except the know- 
ledge obtained by those interviews, that, with all his frailties, 
he could not be trusted to answer that decisive question. It 
is enough, however, that Lovejoy swears positively to the 
act of setting it off, and the purpose for which it was done, 
in which act and intent both proprietors concurred ; none of 
which is denied by Pettigrove ; and that this original act of 
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dedication, thus Batisfactorilj established, was, for a series of 
years, repeatedly confirmed by the declarations and conduct 
of Pettigrove, contemporaneously with a corresponding use 
of the ground by the public, in full confidence of their right, 
with his knowledge and without objections, as a mass of testi- 
mony shows. This produces unhesitating belief in the mind 
of the court that the strip was thrown out to the public, 
precisely as Lovejoy states. 

And, without any such original dedication, the abandon- 
ment of this land, from 1845 to 1850, to the free and appa- 
rently rightful use of the public, of itself, under the circum- 
stances, estops the proprietors from re-asserting their owner- 
ship, and render the documentary evidence, and the evidence 
of express tledication, of little consequence ; for he who in- 
duces the public to believe his land a gifb, or knowingly 
permits them to use and treat it as their own, until they 
have so accustomed themselves, and adjusted their property 
and accommodated their business to it, that they cannot, 
without detriment, be dispossessed, confers a right which he 
can no more resume without wrong, than he can rightfully 
seize what was acquired otherwise than by his gift. Turpe 
est fidem fallere^ " It is base to disappoint the expectations 
we have authorized," is the key-note of the common and the 
civil law, of which equity is compounded. It is a funda- 
mental principle of natural justice, pervading all systems of 
jurisprudence, and common to all countries where man is 
civilized. {Rugby Clarity v. Merriweatheryll Eaat^ 372, 
note; Jarvis r. Deaiiy 3 Bingham^ 4A7 ; Gambler. St. ZouiSj 
12 Missouri^ 617.) 

In the St. Zoui& Case^ one who had left open an alley 
through his ground for his private use, and allowed the pub- 
lic also to use it and treat it as a street, for two years, with- 
out objection, was held to have dedicated it to the use of the 
public as a highway, and was denied the right to re-assert 
his title. No particular length of time is necessary to 
establish an abandonment of land to the public. It is suf- 
ficient if it be ueed by the public, with the assent of the 
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owner, for attch time tliat an interruption would be an in- 
jury — each case depending on its own circumstances. {Cin- 
cinnati y. WAitey 6 Peters^ 431; and the SL Louis Caae 
above cited.) 

The concurrence of the testimony with the plat produces a 
degree of certainty, unusual to litigated cases, that the pro- 
prietorship came to the present owners incumbered with the 
public easement. Of this they had notice, both actual and 
constructive; for it was open and notorious; and the testi- 
mony, which is too voluminous for quotation, fully shows 
that they recognised and respected the public right, until, 
after much importunity from some of the witnesses, and, 
doubtless, others, who had an itching palm for this attractive 
property, they yielded, one of them after another, to the de- 
sire and hope of reclaiming the tempting prize. The testi- 
mony of Garter shows that he succeeded in turning the 
thoughts of Pettigrove wistfully in that direction. The same 
appliances were brought to bear upon his successors. It was 
the work of time for the poison to produce its eflfect ; and 
then the plat, with its front street bounded by the river, had 
been so long before the public eye, and the public had so 
long used the whole street accor^gly, in the full belief of 
their right, and the proprietors had so often encouraged that 
belief by declaring it destined for that use, that the time was 
passed when it could be rightfully or successfully reclaimed, 
even if it were not, as Lovejoy proves it was, originally so 
intended. 

The wharf, on which stress is laid, and the slaughter-house, 
which Pettigrove explained as temporary, are not evidence 
of private property against such clear proofs of dedication. 
Even the sale of lots and the erection of permanent buildings 
have been held not to disprove a dedication otherwise estab- 
lished, as appears by the Cincinnati Casey above cited, and 
the Lebanon CaeSy 9 OhiOy 80. Neither is the state of titles 
in Portland material. In that respect, it is also identical 
with the Cinoinnati CasSj where the titie was in the United 
States, who had bargained it to Symmes, and he to the town 
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proprietors ; and yet the Supreme Conrt of the United States 
held the dedication good. 

We have passed over the question whether it was strictly 
regular for the plaintiff to bring this suit in his own name* 
If the hill had been demurred to, or the objection taken by 
the answer, perhaps an amendment would have obviated any 
real or supposed defect, and so brought the merits to judg- 
ment. As the parties appear to have waived technicalities, 
and to have sought the opinion of the court upon the main 
question, that alone has received attention. 

We have also disregarded the numerous objections to tea- 
timony, found scattered through the depositions. A motion 
to suppress depositions, or parts of depositions, must, in 
equity, precede the hearing, as at law it must precede the 
swearing of the jury; because,. if suppressed, it may be 
necessary to continue the cause, or take other steps to re- 
place the evidence thus excluded. 

The ground being adjudged a highway and public levee, 
it becomes a question what order stiould be made respecting 
the several buildings erected upon it pending this litigation. 

That they were wrongfully placed there, in violation of the 
injunction, is evident. Even if erected innocently, their re- 
moval would be the legitimate result of this decision, unless 
the public should suffer them to remain. But thpy occupy 
an inconsiderable part of a long line of front, leaving above, 
below and between them abundant space for the public 
accommodation, both for the present and for an indefinite 
future. Their removal is not to be ordered by way of retribu- 
tion, for equity scorns revenge ; and it cannot be done at 
present on the ground of necessity, for their place is not re- 
quired for the only use to which it can be lawfully devoted. 

By the Spanish law, if one erects houses on public ground 
they must be pulled down, ^' and if the corporation choose to 
retain them for their own use, they may do so." And Domat 
says, ^^If it should happen that buildings should be con- 
structed on a public square, they might either be demolished, 
if found convenient, or suffered to stand, on condition of pay- 
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isg rent or making some other amends to the pnblic, if that 
*be fonnd more advantageons." K this were authority here, 
we do not see its applicability to the present case. If one 
wrongfully builds on another's land, the building belongs to 
the owner of the land. The city is not the owner, but the 
guardian of this ground. It is the right and duty of the 
corporation to see that it is kept in a fit state for use, to the 
extent of the public wants. But having no title in the soil, 
it can have none in the buildings. These being in the^high- 
way, which is incapable of private ownership, belong to no 
one unless it be to him who built them. If he neglects to 
save them by removing them, the public, through the proper 
authorities, may destroy them, not wantonly, but to clear the 
ground when needed for its legitimate use. 

A decree will, therefore, be entered, declaring the public 
right, and making the injunction perpetual, and authorizing 
the city to remove all fences and other obstructions except 
the permanent buildings, which may remain until the further 
order of the District Court ; to obtain which order, the city 
may apply by petition for the benefit of this decree, and for 
further directions whenever the interests of the public shall 
require it. 

DEOBEE. 

This cause came on to be heard upon the bill of complaint, 
and the several answers thereto, and the replications, exhibits 
and testimony, and was argued by counsel. And the court 
finds that Water-street, in the said city of Porliand, is bounded 
on the east by the Willamette Biver, from block eight on the 
south, including the street on the south side of said block, to 
the claim of John H. Couch on the north ; and that the de- 
fendants, at the commencement of this suit, were about to 
obstruct said street, to the special injury of the plaintiff, as 
stated in the bill. Therefore, it is decreed that the defend- 
ants, and all persons claiming under any of them, be, and 
they hereby are perpetually enjoined from erecting buildings 
upon, or otherwise obstructing the said street ; and that the 



TEBBTTOBY OF OBEGON; DEOKUBEB, 1858. 73 

Farriah «. Stephens. 

defendants, Stephen Coffin, Daniel H. Lownsdale and W. 
W. Chapman, pay the costs of this suit in eqnal parts. And 
the court does not think fit to order the removal, at this time, 
of the building in the said street; but the citj is hereby 
authorized to petition the District Court for the benefit of 
this decree, and for further directions, whenever such re- 
moval becomes necessary ; and, in the mean time, the city 
may remove, without such order, all fences and obstructions 
other than tenantable buildings, whenever the public con* 
venience shall require it. 



JosiAH L. Pabbish, Plaintifi^, v. Thomas Stephens, etal$.f 

Defendants. 

Supplementary Opinion. 

An indiyidaal may have an injunction to preyent a public nniaance, when anch 
nmsaDcea, when created, will be an extraordinary injury to hia property, irre- 
parable in damages, or irremediable at Uw without a mnltitnde of aoita. 

WiLUAMS, C. J. This case was decided at the last term 
of this court, and a decree making the injunction perpetual 
rendered for the plaintiff. The facts were then stated. Ap- 
plication is now made for a re-hearing. Defendants urge 
that the decree heretofore made ought to be set aside, be- 
cause no injunction can be made perpetual in a case of this 
kind until the title to the property in dispute is ascertained 
at law. Chancery, it appears to us, is quite as competent as 
a court at law to decide the questions involved in this case, 
and having once got possession of the matters in controversy, 
will proceed to adjust them upon principles of equily and 
good conscience. K the chancellor thinks it advisable, he 
may send an issue of fact to a court of law, to be there tried ^ 
but such a course under our system of practice is not com- 
mon, and, with little of good, is necessarily productive of 
delay and confusion in the proceedings. Either party in 
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chancery may ask the court to have an issne of fact made up 
and Bent to a jnrj for trial, but when there is no application 
for such an order, no ground of complaint exists because it 
was not made. Defendants, having acquiesced in the mode 
of procedure adopted by the District Court, cannot now be 
allowed to reverse their position, and complain of what has 
been done by their tacit assent, or make objections here, 
which, if made in the court below, might have been obviated. 
No rule of law imperatively requires the chancellor to take 
the verdict of the jury upon any question in his court, and 
the ofSce of such verdict, when taken, is to advise, and not 
bind his judgment upon the matter in dispute. {Story^a 
Equity Jurisprudence, vol. 2, j?. 938.) 

Defendants say further, that the decree ought not to stand, 
because an individual cannot interpose by injunction to pre- 
vent a public nuisance. The bill alleges that if defendants 
proceed with their buildings, the injury to plaintiff will be 
irreparable; and certain it is, that if plaintiff. is entitled to 
the use and advantage of a public levee in front and in the 
vicinity of his block, the exclusive occupation of such levee 
by the erection of houses thereon would be greatly prejudi- 
cial to his interests. The damages to the property for pur- 
poses o£ trade and commerce, to which it is adapted by its 
location, can hardly be estimated. So long as the nuisance 
continued, so long would the business facilities of such pro- 
perty be obstructed or destroyed. There is no adequate re* 
medy at law. Suit after suit would have to be brought by 
plaintiff, as the damages are forever accruing, and he would 
be compelled at last to submit to the wrong, or to what is 
less desirable, the burden of an interminable litigation. 
Weight ought to be given to the fact that, at the time this 
injunction was sued out, there was no real estate in the terri- 
tory subject to execution ; so that a judgment recovered for 
any considerable amount would hardly be collectable. 

No private person can step forward, it is said, to protect 
the public interests in a cause of this kind, because such 
right is exclusively confided to the public authorities. Ad* 
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mitting tliat an individual may not obtain an injunction to 
prevent a public nuisance, when the injury is the same to 
him as to others, still the right to such remedy by an individual 
may exist where the injury is much greater to him than to 
other persons. Plaintiff, it appears, paid $10,000 for his 
property ; aud any person ^o disposed might make such pro- 
perty almost valueless by erections upon the adjoining levee, 
if the city authorities, having the sole power to act in the 
matter, should decline for any reason to restrain him. Where 
the power to prevent such a wrong exists, the person threat- 
ened must be allowed to call it into exercise. !No objection 
is found to the rule that an individual may have an injunc- 
tion to prevent a public nuisance, where such nuisance will 
be, when created, an extraordinary iujury to his property, 
irreparable in damage, or irremediable at law without a mul- 
titude of suits. {Coming et al. v. Lorverrey 6 Johns. Ch, Iteip* 
489 ; Ciiy of Georgetown v. The Alexandria CandL Co. 12 
PeteTBy9\\ Cowler v. Tucker ^ 19 Veeey, 616; Brown y. 
Manningj 6 Hammond Hep. 298 ; Zelerg v. OaUipoliSy 7 
idemy 217.) 

Defendants also insist, that if the original proprietors of 
Portland did dedicate the levee to the public, such dedication 
does not bind those who succeeded to the rights of proprie- 
torship. To which it may be replied, that if said proprietors 
legally transferred any portion of their possession or title to 
persons, or the public, such transfers will hold good against 
those afterwards buying them out, for the purchasers only 
take what said proprietors had left to sell. The streets and 
levee of Portland seem to have become the property of the 
public in the same way, and defendants, under pretence of 
ownership, might as well build their houses in the one as 
upon the other. The present proprietors having adopted 
and made sales by the map or plat of the town, as laid off 
by their predecessors, are now estopped from saying that the 
streets and public grounds are not such as said map or plat 
shows them to be. Something has been said about the ina- 
bility of the proprietors to make a dedication of land when 
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the title is in the United States. Whatever the effect may 
' be upon the rights of the United States, it is clear that the 
proprietors might sell and transfer whatever interests they 
had in the land, and having conveyed them and received 
compensation therefor, cannot re-possess themselves of such 
interests at pleasure. Dedication may be made of what a 
man has, be it much or little, and when made and accepted, 
binds the maker* 

So far as the question of dedication is concerned, the former 
opinion in^his case is full enough upon that subject. C!ourts 
and juries are bound to decide questions of fact in civil cases 
according to the preponderance of evidence. Eleven intelli- 
gent and unimpeached witnesses testify with more or less 
pointedness that the levee was held out by the proprietors, 
and generally regarded as public property, and their testi- 
mony is confirmed by the unchanging Unes of the map pro- 
duced in evidence. But two witnesses appear to bolster up 
the opposite side. Is not the conclusion irresistible, from 
such an exhibition of proof, that the levee was set apart for 
public use ? Portland was laid out for what it has come to 
be, the emporium for a large country ; and common sense 
forbids us to suppose that the first proprietors intended that 
the commercial transactions of such a place should be carried 
on through the back doors and windows of shops and stores 
crowded along the water's edge. Public levees are almost 
as necessary in such towns as public streets. Much reliance 
is placed by plaintiff upon the case of Irwin v. Dixon et (d. 
9 Mow. 25 ; but the only point decided there is, that no dedi- 
cation had been made of the land in question, and the evi- 
dence clearly supported that conclusion. We think that the 
cases of Cincinnati v. White^ 6 Peters^ 431 ; Barclay et al. v. 
EdwePs Lessee^ 6 Peters, 498 ; NevhOrleana v. The United 
States, 10 Peters, 662 ; Trustees of Watertoum v. Cowen, 4 
Paige Ch. Rep. 610, are authorities decisively showing a dedi- 
cation, where the evidence to the point is as fuU as it seems 
to be in this case. 

Application denied. 
Deady, Justice, dissenting. 



CASES 



ABGTJED AND DETERMINED 



Df THB 



JSnjrme dourf of iljt SnitA $Mts, 



VOK THB 



TERRITORY OF OREGON', 



JTuxie rrerm, ^. I>. 18G4. 



GEORGE H. WILLIAMS, Chief-Juitice. 
CYEUS OLNET Aim ) 
M. P. DEADY, J 

J. G. WILSON, Clerk. 



Hbnby Maklest, Plaintiff, v. W. G. TVault, John Flem- 
MING and Thos. 6. Bobinson, Defendants. 

Action on Bond. — Reserved from Washington. 



T~7? 
1 803 



1. The act of Congress of May 28d, 1844, relatiye to town sites, was neyer in 
force, or applicable to the land system in Oregon. 

9. Lands npon which there had been the requisite settlement and cnltiYation 
imder the proyisional goyemment, though held as town sites when the act of 
27th September, 1860, was passed, may be held as donations under that act. 

J. K. KeUy^ for plaintiff. 

A. Campbell^ for defendants. 

Williams, 0. J. On the 18tli day of February, 1847, de- 
fendants made to plaintiff their bond, reciting that plaintiff 
had conveyed to them a certain land claim in Tuality County, 



78 CASES IN THE SUFBEHE OODBT. 

MirliD «. TTaolt 

and received therefor a block of ten lots in the town of Co- 
lombia and eonnty of Tancoaver, and binding themselTee, 
under the penalty of $1,000, to comply with all the requiBitea 
of the act of CongreBS granting donations of land to Eettlers 
in Oregon, so as to acqnire title to said block, and then to 
coDvey, &c. The declaration avers that defendants have not 
in any way complied with said law, or obtained and made 
title to plaintiff according to the Btipnlations of 'said bond. 
Defendants demur, and for cause in the first place say, that 
at the datg of said bond there was no act of Congress grant- 
ing donations of land to settlers in Oregon. "Words " in pre' 
senti" must have a future application where such is the ob- 
vioQS intention of those who use them. Courts proceed upon 
the presumption that all persons know the law, and we mast 
therefore conclude that the parties to this bond, knowing the 
law, knew that it did not at that time provide for donating 
lands to settlers in Oregon. Public history in this territory, 
of which we may take judicial notice, shows that at the time 
this bond was made, it was expected that such a law would 
be enacted by Congress, and upon this nnderstandiog we 
mnst suppose the parties made tiieir contract. There is an 
evident grammatical mistake in the phraseology of the bond ; 
but defendants, having received plaintiff's property, oi\ght 
not to be allowed to defeat his right to an equivalent there- 
for on any such ground. 

In the second place, it is said that, between the bring' 

ing of this suit on the 21st of October, 1853, and the 

first day of the ensuing December, defendants had a right 

' 'ake a claim, and therefore this salt is brought before 

complete failure or disability to comply with the bond 

ts on the part of the defendants. Section 13 of the 

ation act provides, that persons claiming under such act, 

rirtue of a settlement and cultivation subsequent to De- 

ber 1st, 1850, shall first make affidavit " that the land 

med by them is for their own use ; that they have made 

lale or transfer, or any arrangement or agreement for any 

, transfer or alienation of the same, or by which said land 
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Bhall enure to the benefit of any other person." Defendants 
could not, therefore, make any necessary affidavit to enable 
them to claim the land by virtue of a settlement, after De- 
cember Ist, 1850, for they had made arrangement *^ for the 
sale of said land, and by which it was to enure to the benefit 
of another person." 

In the third place, it is said that plaintiff seeks to make 
defendants liable for not doing, xmder the act donating lands 
to settlers in Oregon, what said act would not allow them to 
do. !Nfothing in law prevented defendants from taking the 
claim prior to the 1st of December, 1850, for the purpose of 
complying with the bond; and if it had been so taken, 
and legally held, title thereto might have been acquired for 
the use of plaintiff. But it is said defendants were not able 
to perform the obligation of their bond, because towii sites 
cannot be taken and held under the donation act, and a late 
opinion by the commissioner of the general land office is 
cited in support of this position. Defendants, it appears, 
made the plan of a town, which they called Columbia, and 
sold a block to plaintiff; but there is nothing to show that 
there ever was a house in said town, or any thing to prevent 
the cultivation of every foot of the soil on which it was laid 
out. Imaginary lines, though running at right angles, will 
in no way interfere with such a settlement and cultivation as 
the donation act requires, and therefore their existence forms 
no excuse for the delinquency of defendants. For aught that 
appears, the land upon which this town was marked out had 
been taken and used as a farm long before the idea of a town 
was conceived ; if so, the mere mapping it out into blocks 
and lots can make no difference with the right to hold it 
under the donation act. Commissioner Wilson places the 
opinion referred to upon the following grounds : 

Ist. The act of 14rth August, 1848, establishing a territorial 
government for Oregon, " shuts out " all claims under the 
territorial laws prior to its enactment. 

2d. By said act of Congress, the laws of the United States 
were declared in force in this ten*itory, so far as the same, or 
any provision thereof, might be applicable. 
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3d. The act of 23d of May, 1844, relative to town Bites 
upon the pablic lands, being a law of the United States, was 
pat in force here bj said act of 1848, so that town sites were 
to be entered by certain pablic aathorities, and not sabject 
to be held as donation by private persons. 

4th. That donations of land, under the act of September 
27th, 1850, are only made for agricnltoral purposes. 

We propose briefly to examine this opinion, and, relative 
to the first point on which it rests, have to say, the 14th sec- 
tion of the act establishing a territorial government for Ore- 
gon, provides '^ that all laws heretofore passed in said terri- 
tory, making grants of land, or otherwise affecting the title 
to lands, shall be null," &c. Manifestly this provision abro- 
gates any law of the provisional government granting or 
affecting title to land, but nan constat that it repeals all laws 
regulating the possessory right of settlers, acquired under 
such government. Prior to the passage of said act, many 
persons had taken and largely improved claims under the 
laws of the provisional government ; and it must be supposed 
that Congress did not intend to leave these claims without 
any legal protection, but simply intended to assert and pro- 
tect the rights of the United States. Congress did not mean 
to say that the claim laws of the territory should be void as 
between the citizens thereof, but that such laws should not 
bind or encumber the title in the United States. If, then, 
the act of 1848 does ^' shut out " all claims, it only shuts out 
the right as against the United States, and not the right of a 
settler to hold his claim and improvements against a wrong- 
doer attempting to dispossess him. Commissioner Wilson 
takes no notice whatever of those parts of the donation act 
which expressly recognise and adopt claims made under the 
laws of the provisional government. If the act of 1848 vacates 
such claims, as is alleged, the act of 1850 certainly makes them 
valid ; and, so far as there is confliction between the two 
acts, the provisions of the act of 1850 must, of course, prevail. 
Section 4 of said act of 1850 grants to those ^' who shall have 
resided upon," &c., and also provides that the heirs of settlers 
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dying before patent issnes, Bhall inherit, whether snch descend- 
ants complied with the law "under the late provisional govern- 
ment or since." Section 7 of said act requires the surveyor- 
general to issue certificates upon the necessary proof of set- 
tlement and cultivation, " whether made under the laws of 
the provisional government or not." Whatever effect, there- 
fore, the act of 1848 may have had upon claims made prior 
to that time, the act of 1850 clearly saves and protects them, 
and, for the purpose of obtaining a certificate, makes a resi- 
dence and cultivation under flie provisional government just 
as good as residence and cultivation under the Congressional 
government. Ko man can fall into a greater mistake than 
to suppose that the surveyor-general of this territoiy, in ad- 
justing the rights of settlers to land here, is bound to ignore 
all rights acquired under the laws of the provisional govern- 
ment. When Mr. Wilson says that " land occupied as a 
town site, or for purposes of trade, prior to the act of 1860, 
is not subject to donation under this act," he lays do^n a 
proposition which cannot be maintained. Suppose that on 
the 1st of October, 1850, after the passage of the donation 
act, a qualified person settles upon and cultivates a claim till 
October, 1852, and then changes it into a town site, can the 
surveyor-general, for that reason, refuse to give him a certifi- 
cate, when the residence upon and cultivation of any part of 
said claim are continued by such person as long as said act 
required ? Clearly not, as any man of common sense must 
see. Now, let it be remembered, that the act of 1860, so far 
as this point is concerned, puts the rights of those who settled 
before its passage, and the rights of those who settled after- 
wards, upon precisely the same footing; so that whatever 
would not invalidate a settlement made after such act took 
effect, would not invalidate a settlement made prior to that 
time. If this argumentation be correct, it follows that, if 
said qualified person had made his settlement in 1847, and 
laid off a town in 1849, (residing and cultivating as in the 
above supposed case,) his rights under the donation law would 
be exactly the same as in that case. 
Vol.! 6 
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SappoBe a setder to have taken a claim of 640 acres in 
1845, and to have resided npon and cultivated it for fonr 
consecntive years, and then, in 1849, to have laid it off into a 
town, in whicli he continues to reside; when snch settler 
Implies for a certificate, wonid it be the dnty of the surveyor- 
general to say to him, it is true yon have complied with the 
law in every respect, but yon have forfeited every thing in 
attempting to build up a town, for ^^ land occupied as a town 
site, prior to the act of 1850, is not subject to donation under 
that act ?" Emigrants, from the first, came to Oregon with 
the idea that the lands here would be donated to them, and 
the first comers, having choice of the country, would, of course, 
select such claims as, in their opinion, would be most valua- 
ble in the future growth of the territory. Suppose one of 
these early settlers to have taken a claim with the belief that 
it would, in process of time, be a good location for a town, 
and the course of events has proven the correctness of his 
judgment, is there any good reason why such settler should 
not have the fruits of his labor in fitting said place for a town, 
and the benefit of lus foresight in the selection ! He has a 
perfect right to admit persons to occupy under him, or to 
exclude them ; and if he does so admit persons for the public 
good, ought his rights against the government to be less than 
they otherwise would have been? The public use of part of 
a claim is not inconsistent with such a residence and cultiva- 
tion by a settler as the act of 1860 contemplates. Suppose 
a man to take and duly notify for a claim of 640 acres, and 
then reside upon and cultivate forty acres, with the avowed 
purpose of holding the whole, does the manner in which he 
may use the residue of such claim make any difference with 
his right to a certificate for the entire section i Certain it is, 
that if the said 600 acres were left in a state of nature, his 
right would be as perfect as to the forty which he had fenced 
and ploughed ; and ought anybody, much less the govern- 
ment, to object if the settler, instead of letting lands in his 
possession lie in a wild state, puts them to any use of profit 
to himself, and of advantage to the public ? Residence upon 
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and cnltiyation of a part of a claim, with the honajide inten- 
tion of holding and secnring title to the whole, iB all that has 
ever been required, where ^' settling upon" is made the mode 
for acquiring lands of the United States. When a man set- 
tles upon vacant land in Oregon, and his possession thereto 
becomes property, which the laws of the territory will pro- 
tect, he must be allowed to hold such land against all junior 
claims, provided he complies with the donation act. Ko 
person can Ijkwfully enter upon such a settler's claim without 
his consent ; and if persons by means of such consent do get 
in as town residents, tenants, or in any other way, ought they 
be permitted to turn round and deny the right of him under 
whom they hold ? " Prior in time, prior in right," though a 
maxim in equity, is the only safe and certain rule that can be 
applied to settlers in Oregon, all other things being equal. 

Is the act of 1844 applicable to town sites in Oregon } On 
the 9th of September, 1S50, Congress established tenitoriai 
governments for Utah and I^ew-Mexico, and, as in our act 
of 1848, declared the laws of the TTnited States in force in 
said territories as far as applicable, &c. President Pierce, in 
his first message to Congress, says : ^^ I recommend the exten- 
sion of the land system over the territories of New-Mexico, 
Utah," &c. Commissioner Wilson, in his report accompany- 
ing the message, says : " The expediency and propriety of 
early action for the extension of the land system over the 
territories of Kew-M exico and Utah is suggested and recom- 
mended." Now, if the land system did not go to New-Mexico 
and Utah by force of their acts, it certainly did not come to 
Oregon by force of ours, for the language is the same in all 
the acts, this act of 1844 is a part of said ^^ land system," 
and only acts with the system to which it belongs. Disjointed 
and standing alone here, it would operate about in the same 
way as the separate wheel of a watch serves to keep time. 
It is well known that there are no land system and land laws 
in Utah and New-Mexico, and there were none in Oregon till 
the act of 1850. That was a system of donating and not sel- 
ling lands to settlers, and the laws of the selling system, there- 
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fore, seem inapplicable. The act of 1844 provides, that whea 
any part of the ^^ surveyed" public lands shall be occupied as 
a town site, &c. The town sites of Oregon were made upon 
^^ unsurvejed" public lands. Mr. Wilson, however, argues 
that the distinction between surveyed aud unsurveyed lands 
is inconvenient, and, therefore, does not exist. Will the 
commissioner abolish the difference between such lands in all 
constructions of the donation act? By the act of 1844, 
county courts and city governments are to ^^ enter town sites 
at the proper land office at the minimum price, &c. Now, 
what is the minimum price of lands in Oregon } How can 
lands be entered at the surveyor-general's office? What 
law authorizes him to receive moneys for land ? Can he 
grant a certificate except for residence and cultivation, and 
how is it possible for a county court or city government, as 
such, to reside upon and cultivate a town site ? Again, these 
town sites, under the act of 1844, are to be entered ^^ before 
the public sale of lands in which they are included is com- 
menced." When did the public sale of lands around the 
towns of Oregon commence ? If it never has commenced, it 
certainly never will, for such lands have become private pro- 
perty under the donation act. Manifestly, therefore, there 
never was and never will be a time when town sites in Ore^ 
gon could or can be entered in accordance with said act of 
1844, and will it on that account be pretended that the com- 
missioner, or any other officer, can cut and carve as he pleases 
to meet some supposed public exigency, and say that one 
provision of the act is in force, and all other provisions of the 
same act, because inconvenient, are void ? No part of the 
pre-emption system, it is quite clear, was ever in force in 
Oregon. No land districts were ever laid out, or land offices 
established by Congress, where lands might be entered. No 
.claims were ever taken with reference to such laws, and no- 
ibody ever dreamed of being governed by them until the late 
.decision of the commissioner- as to town sites. 

Hibe pre emption laws of 1838 and 1841, and the California 
•land law, except town sites from private entry ; but the Ore* 
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gon act, while it excepts mineral lands, salines, &c., like the 
other laws, says nothing ahout town sites. Why this differ- 
ence in form nnless some difference in fact is intended ? The 
act of 1850 specifically grants the " Oregon City claim," 
showing that the subject was before the mind of Congress. 
All other claims seem to be left upon the same footing, to be 
given to those who conld show a first possession, and a com- 
pliance with the donation act. Trae, a person might take 
a claim for pnrposes of trade alone, and not be entitled to a 
certificate therefor, becanse "cultivation" is necessary to 
establish right. So several persons may take simultaneous 
possession of a tract, and thus make it impracticable to give 
a certificate to either; but the remedy for such cases, if they 
need any, is to be found in further legislations by Congress, 
not in far-fetched constructions by the general land office, 
" making confusion worse confounded." 

Policy, the commissioner says, is as strong as the law in 
support of his opinion ; and so it is, and no stronger. Let 
the common council of a city enter the land upon which such 
city is situated, then the legislature must prescribe " its rules 
and regulations," as to the disposal of the lots, and the pro- 
ceeds of the sales thereof; then the said common council, 
whose members, changing with every election, are more or 
less interested in the question, must examine and decide upon 
the titles, and thus years might elapse before contentions be- 
tween owners would cease. How much easier and quicker 
for Congress to authorize some disinterested person to act in 
the matter, as provided for lots sold in Oregon City prior to 
1849. Such special acts are not uncommon. Titles in Bur- 
lington and Dubuque, in Iowa, and other towns in the west, 
were acquired under such legislation. 

Again, people have universally acted upon the belief that 
^e act of 1844: was not in force here. Claims have been 
located, improvements made, homes secured, and moneys in- 
vested upon this assumption, and the effect of a contrary rule 
is now to unsettle rights, and strike a blow at the prosperity 
of nearly every town in Oregon. If policy is to be consulted 
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in conBtraing the donation act, it onght to be a policy as 
liberal to the first settlers of the country — ^to the men who 
braved the perils of the then nnbroken wilderness — ^as to 
those who have since followed ia their footsteps. Secretaiy 
McClelland, it appears, has decided adversely to the forego- 
ing views, but such decision rests entirely upon the reason- 
ing of Commissioner Wilson, and if such reasoning is good, 
so is the decision, otherwise not. These general views, fuller, 
perhaps, than the necessities of the case required, have 
been expressed to show in what light courts of law might 
regard tiie question. The other points made by the demurrer 
are entitied to no particular notice. 

Demurrer overruled. 



WnxiAK Watts et al.^ Plaiatiffs in Error, v. Lsaao Wabd, 

Defendant in Error. 

Mror to WcuhingUm. 

1. The finder of lost property is not entitled to a rewerd Ux finding it^ if tliere 
be no promise of such reward by the owner. 

2. The finder of lost property cannot nse it without the knowledge or consent 
of the owner to remunerate himself for the trouble and expense of finding 
and taking care of it 

The parties emigrated to Oregon, in 1862. Ward lost two 
horses in the Indian country, and plaintiff in error found and 
recognised them as belonging to plaintiff. They took the 
horses to bring and deliver, as they said, to Ward, when he 
should pay them for their trouble, but used them on the road 
for driving cattle, hunting buffalo, &c. They also permitted 
another emigrant to use one of the horses two months. One 
of the horses died on the journey, and the other in the fol- 
lowing winter. The testimony differed as to whether the 
horses died from hard usage or sickness ; but both died in 
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poBsession of plamtiffs in error. The court instrncted the 
jury, in substance, that the defendants had a right to take 
np the horses, and nse them as mnch as was necessary and 
proper to bring them to plaintiff, but had no right to nse 
them for their own benefit, or for purposes other than the 
bringing of them to the owner. Yerdict and judgment for 
Ward, for $160. 

Jf. Chirm^ for plaintiffs in error. 

Job. McOahe^ for defendant in error. 

WnxiAMB, 0. J. The instruction of the court, it is said, 
was erroneous. fTo doctrine is better settled at common law 
than that the finder of lost property is not entitled to a re- 
ward for finding it, if there be no promise of such reward by 
the owner. {Brinstead v. Buck, 2 Bl. JS. 1117 ; Nicholson 
y. Ohaprrum, 2 E. Bl. R. 264 ; 2 Kenfs Com. 85« ; 6 Met. 
852.) Some of the authorities maintain that the finder of 
lost property is entitled to recover from the owner thereof 
his necessary and reasonable expenses in the finding and re- 
storation of said property. {Amory v. Flinn, 10 Johns. 102 ; 
2 Kenfa Com. 856.) Other authorities seem to take the ground 
that the finder has no legal right to any thing from the owner 
for his trouble and expense in finding lost property. Brvn- 
stead Y. Buck, Nicholson y. Chapma/n, before cited, appear 
to stand upon this principle. Chief- Justice Eyre, speaking 
upon this subject in the latter case, says, ^^ Perhaps it is better 
for the public that these yoluntary acts of benevolence from 
one man to another, which are charities and moral duties, 
but not legal duties, should depend altogether for their reward 
upon the moral duty of gratitude." Chief Justice Shaw, in 
Wenta)orth v. Day, 6 Met. 862, says that " the finder of 
lost property on land has no right of salvage at common law." 
Where one person gratuitously performs an act of kindness 
for another, the law, as a general rule, does not recognise the 
right to a compensation for such act. 



gg CASES IN THE SUPREME COU&T. 

Watta V. Ward. 

In the case of Holmea v. TrempeTy 20 Jokn8..^§i^J3&y it was 
held that the plaiutiff was not entitled to any rec<Hnpense for 
B^-yices rendered in saving defendant's property from fire, 
becaase such services were entirely voluntary, and without 
any express or implied promise on the part of defendant to 
pay for them. No person is bound in law to take trouble 
with property which he finds ; and if, without any knowledge 
of the owner's wishes, he does incur expense on account of 
such property, does he not in so doing trust the liberality of 
the owner rather than the force of law, for it may be that 
Bach owner did not deare to hare his property disturbed, or 
if lost, preferred to find it himself. Much of the stock in this 
country is permitted to run at large ; and if every animal lost, 
or appearing to be lost, can be taken up, and the owner 
thereof legally charged for all trouble and expense thereby 
incurred, the business of finding cattle would certainly be- 
come profitable, and persons might be largely involved in 
debt without their knowledge or consent. Where a reward 
is offered for lost property, the finder, when he complies with 
the terms of the offer, has a right to retain the property in 
his hands until the promised reward is paid to him. ( Went- 
worth V. Day^ Met. 352.) Persons are apt to offer a re- 
ward if they wish to pay for the finding of lost property. 
All the authorities make a difference between the finding of 
property lost at sea and the finding of property lost on land. 
Commercial policy allows salvage in the one case, because 
there is peril in the finding, and immediate destruction 
threatens the property ; in the other case there is no peril, 
and generally no danger that the property wUl be destroyed* 
But if it be admitted that the owner of lost property is bound 
to remunerate the finder for his trouble said expense in the 
finding, it is certain that such finder cannot pay himself as 
he goes along by using the property for that purpose. He 
cannot be permitted to judge as to how much his demand 
for trouble and expense shall be, and then as to how much 
he ought to use the property to satisfy such demand. The 
owner has rights in these matters, and must be consulted. 
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Let thQ property, when found, be retnmed to the ownw, and 
thjen the amonnt and mode of compeosation, if anj, can be 
determined. Plaintiffs in this case having treated and used 
the horses as their own, for their own benefit and gain, de- 
fendant had a right to charge them with a conversion of the 
property, and naaintain his suit for its value. 

Judgment affirmed. 



Jaoob Gunej Plaintiff in Error, v. L. 0. Bbot, Defendant 

in Error. 

Mrar to Washington. — Assumpsit. 

The affidavit of jurors will not be receiyed to impeach their Tordiet. 

Defendant in error is a physician, and brought suit against 
Oline for medicines and professional services. Yerdict in 
favor of plaintiff for $38. Motion for a new trial. Motion 
overruled. Judgment on the verdict. 

e7. McCdbe^ for plaintiff in error. 

M. Chinn, for defendant in error. 

Williams, C. J. Plaintiff in error, it is said, was entitled 
to a new trial, for the reason that no bill of particulars was 
filed with tlio declaration, and because the jury adopted an 
illegal mode of ascertaining their verdict. The record shows 
that a bill of particulars was produced upon the trial, which 
the clerk testified was sent to him with the declaration, but 
which he omitted to mark ^^ filed." This omission by the 
clerk cannot prejudice the rights of the plaintiff. The de- 
fendant in a case of this kind is entitled to a continuance, if 
no bill of particulars is filed, but cannot exclude plaintiff's 
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evidence, or defeat Ub action upon that ground. {Gen, LcmSj 
p. 200.) One of the jurors who tried this case makes affidavit 
that each member of the jury marked his finding, and the 
aggregate of the different findings was divided by twelve^ 
and the result taken tfnd returned as a verdict. Nothing 
appears to prove the incorrectness of this verdict but the said 
affidavit, which will not be regarded as evidence for that 
purpose. Affidavit of jurors will not be received to impeach 
their verdict. (1 Tenn. Rep. 11 ; 5 Oowen^ 106 ; 1 Wendell^ 
297 ; 2 Tyler, 11.) When a new trial will be productive of 
more injury than advantage to the party applying therefor, 
the court, in the exercise of a sound discretion, may refuse to 
grant such new trial ; and, on account of the smallness of the 
verdict in this case, we think the decision of the court below 
right upon that ground. 

Judgment affirmed. 



BoBEBT Shobt£6s, Plaintiff, v. A. E. Wibt, Defendant 

Appeal from Justice of the Peace. — Reserved from Clatsop. 

— Urdawfd Detainer. 

The title to land caimot be inquired into, in an action of forcible entry and de- 
tainer before a justice of the peace. 

Calvik TmsETTS died in 1849, possessed of a land claim in 
Clatsop County. The said claim was sold at an administra- 
tor's sale, and, after passing through several hands, came to 
the possession of the defendant. Plaintiff now, as the guar- 
dian of the infant children of said Tibbetts, sues defendant 
for an unlawful detainer of said claim, on the ground that the 
titie thereto is in said children, and the sale thereof by the 
administrator was void. 
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J. K. KMy^ for plaintiff. 
A. E. Waitj for defendant. 

Williams, C. J. No pretence is made that plaintiff or his 
wards were ever in the possession of said claim, but the right 
to a recovery is based upon the fact that, when the said Tib- 
betts died, tibie title to snch claim descended to, and became 
vested in, his said children. 

Section 23 of the forcible entry and detainer act {Laws 1861 
and li52y page 38) provides, that ''the estate, or the merits of 
the title, shall in nowise be inquired into in any complaint 
which shall be exhibited by virtue of this act." It is impossi- 
ble to sustain this action without inquiring into '' the merits 
of the title" to the claim in question, for plaintiff does not 
seek to recover on account of a former possession from which 
he has been evicted, but because the title is in his wards. 
Not only must defendant be allowed to controvert this title, 
if the action proceeds, but he must be permitted to establish, 
if he can, the title under which he holds possession. The 
whole case then becomes a question as to the validity of con- 
flicting titles. The sole object of this action is to determine 
the right of immediate possession to real estate, without 
reference to title, and to hold otherwise would be to allow 
justices of the peace to adjudicate titles to land contrary to 
the express provisions of the organic act. It is said that the 
commissioner of the general land office has decided, that the 
heirs of persons who died before the passage of the donation 
act cannot hold by virtue of any settlement made by such 
decedents prior to that time; but no opinion is given upon 
this point. The first objection taken is fatal to the action. 
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1 «8, 

ff^ ^ Alexaj^eb Zachabt, Plaintiff in Error, t;. Jacob Swangeb, 

Defendant in Error. 

Aammpnt. — Error to Washington. 

1. In an action for yiolating a contract, where the contract fonuahes the mea- 
sore of damages, no other will be adopted. 

2. Witnesses, except npon qnestions of skill or science, are not allowed to giye 
their opinions as evidence where they hare no personal knowledge of the 
facts in the case. 

J, McCabe^ for plaintiff. 

A. CampbeU^ for defendant. 

WnxiAHB, C. J. Several objectione are made to the pro- 
ceedings in the court below, only two of which deserve par- 
ticular notice. Evidence was given on the trial to prove that 
the parties made a contract by which defendant in error was 
to cultivate, in wheat and rye, a certain quantity of plaintiff's 
land — ^plaintiff to furnish seed, team, &c., and def(^dant to 
thresh and deliver one-half of the grain to plaintiff. Further 
evidence was given to show that defendant, after taking pos- 
session of, did not cultivate the said land in wheat and rye, 
but permitted a volunteer crop of oats to grow upon it. The 
District Court instructed the jury that the ^treasonable 
rent'' of the ground was the rule by which to estimate dam- 
ages for the violation of said contract We regard this 
instruction as incorrect. Where the contract furnishes the 
measure of damages, no other will be adopted. The value of 
the grain which the plaintiff would have received from a 
compliance with the contract by defendant, is the proper 
standard for estimating damages in this case. Ko injustice 
is worked by requiring a party to perform his agreement, or 
pay in damages what would be equivalent to a performance. 
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But this mode of computing damages, it is said, is too vague 
and uncertain. Farmers acquainted with the land in ques- 
tion can tell about how much it would produce with proper 
cultivation, and there is no greater danger of mistake here 
than in any other case where an exercise of judgment is 
necessary in the estimation of damages. Suppose Zachary 
had sued Swanger for want of skill and inattention to the 
crop, by which it was injured, it certainly would be compe- 
tent for Zachary to show what sort of a crop skill and atten- 
tion would have produced upon the ground, in order to ascer- 
tain his damages ; and if this is practicable and safe in case of 
a poor crop, it is surely none the less so in case of no crop at 
all. It is a general rule of law, respecting the manner of 
damages, that when an injury has been sustained, for which 
the law gives a remedy, such remedy shall be commensurate 
with the injury to which it is applied. {Hockwood v. AUenj 
7 Mass. 254 ; Swift v. Barnes, 16 Pieh 194.) To make the 
rent of land the measure of damages in this case, would be to 
deny to plaintiff full reparation for the injury which he has 
suffered. By the delinquency of defendant, plaintiff has lost 
an ascertainable quantity of grain, as much so as if defendant 
had agreed to deliver a certain number of bushels at a speci- 
fied time, and had failed to do so. The court below permitted 
a witness. Who had never seen the volunteer crop of oats, to 
form an opinion -as to its value from the other testimony in 
the case, and give such opinion as evidence to the jury. This 
was contrary to the well-established rule that witnesses, except 
upon questions of skill or science, are not allowed to give 
their opinions as evidence where they have no personal know- 
ledge of the facts in the case. {The People v. Bodine, 1 Denioy 
281 ; Woodburn v. Farmers'^ and Mechanics^ Bank, 6 WaMs 
cfe Serg. 447 ; Rider v. Ocean Insurance Company, 20 Pick. 
259 ; Beard v. Rirk, 11 New-Hampshire, 397 ; Doe v. Rea- 
gan, 6 Black, 217.) The other proceedings of the District 
Oourt in this case seem to be itnexceptionable. 

Judgment below reversed. 
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WnjjAM F. ToLHEB, Plaintiff in Error, v. Thomas Otohini 

Defendant in Error. 

Mror to CdkmAia* 

Judgment for failure to answer a complaint, amended, after a demurrer thereto 
waa sustained, is erroneous, if the record does not show that defendant had 
aoHoe of the amendment. 

This snit was brought in the District Court of Columbia 
County, to recover damages for the violation of a contract. 
Tolmie, the defendant below, appeared at the proper time 
and demurred to the complaint. His demurrer was sus- 
tained. Otchin obtained leave to amend his complaint. 
Judgment was afterward rendered against Tolmie for a fail- 
ure to answer the complaint so amended, and a jury assessed 
plaintiff's damages at four thousand dollars. Tolmie sued 
out a writ of error to reverse the judgment, because no copy 
of the amended complaint was served upon him. 
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A. HdlbrooJe^ for plaintiff in error. 
A. Campbell^ for defendant in error. 

WnxiAMB, C. J. Section 43, page 72, Oregon Statutes, 
provides, that ^ if the complaint be amended, a copy thereof 
shall be served on the defendant, or his attorney of record, 
and the defendant shall answer the same within snch time as 
may be prescribed by the coart ; and if he omit to do so, the 
plaintiff may proceed to obtain judgment as in other cases of 
failure to answer." 

Section 71, page 76, declares, ^^ if the demurrer be sustained, 
either party may amend any pleading demurred to, upon 
such terms as may be just, and he shall serve a copy of the 
same on the adverse party, within such time as may be pre- 
scribed by the court." These sections clearly show that a 
copy of the amended complaint in the case should have been 
served on the defendant in the District Court. No evidence 
of any such service appears upon the record, nor is there any 
thing to show that Tolmie was aware of the steps takea 
against him in the suit after the decision sustaining his de- 
murrer. Tolmie was no more bound to appear and answer 
the amended complaint, before a copy thereof was served on 
him, than he was bound to appear and answer the original 
complaint without such service as the law requires* 

Judgment for a failure to answer an amended complaint is 
to be obtained " as in other cases of failure to answer." 
Nothing, then, appearing to show power in the District 
Court to proceed to judgment against defendant on the 
amended complaint, we think there is error in such judg- 
ment, and hold that the record ought to show affirmatively 
some evidence of a service of the amended complaint on 
Tolmie, or some act of his in court, after such amended 
complaint was filed, rendering a statutory service unnecea^ 
sary. 

Judgment reversed. 
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Olnst, J. WhilBt I do not difleent from the opinion of 
the conrt, I wonld have heen quite as well Batiefied with a 
different constrnction of the Btatnte. I Bee no very good 
reason for making this an exception to the general ruloi by 
which the Bervice of papers in the progress of a caoBO, thongh 
required bj Btatnte, need not affirmatively appear on the 
record to support the judgment. When the court has juris- 
diction of the person and the cause, errors in the exercise of 
that jurisdiction ought not to be presumed. It is certainly 
illegal and erroneous to give judgment for want of answer to 
an amended complaint not served. The only question isi 
whether the service should appear of record. My brethren 
think it ought; and in this conclusion I acquiesce, rather 
than assume the attitude of dissent upon an unimportant 
question of mere practice. 



Zachartah Kobtoh, Plaintiff, t^. Oabrixl Wqitbb, et oL, 

Defendants. 

Adjourned from Waihinfton. 

In an action on a forthooming bond given in an attachment not, under the act 
of 1S51, it is no answer to ray that the defendants in the attschment "snr- 
rendered themselyes to the procees of the eouf in that suit. 

IToBTON Bued Winter and Latimer in the District Oourt of 
Washington County, and attached their goods and chattels, 
on the ground that they inhere non-residents of the territory. 
Defendants gave a bond to the attaching officer, conditioned 
that the property attached, or its appraised value in money, 
should be forthcoming to answer the judgment of the court 
Plaintiff now Bues for damages, averring a j ndgment in favor ci 
himself, and against the said Winter and Latimer in the said 
Buit, and a breach of the condition of said bond by defendants. 
Defendants, for answer, in substance Bay, that the 

V0L.L 7 
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and Latimer^ in the flaid attadiment snit, ** Bnrrendered them- 
Mdvea to the process of the court, and appeared and answered 
to the action*" Plaintiff morea to atrike oat this pleading 
by defendantBi on the ground that it ia a sham and irrelevant 
answer. 

A. CamjpbeUy for plaintiff. 

jr. Cfhinn^ for defendants. 

WiuJAMS, 0. J. Section 9 of the ** Act allowing and re- 
gulating writs of attachment," (6^«n^a2 Laws of Oregon^page 
60,) declares ^^ that it shall be competent for such defendanti 
(meaning the defendant in an attachment suit,) at or before 
the second term, to file special bail or surrender himself into 
custody, or elect to hare the property attached remain in 
custody." 

The same section farther provides, ^^ that if the defendant 
ahall enter special bond, or surrender himself into custody, as 
aforesaid, the operation of such attachment upon the property 
and moneys of said defendant shall cease in respect of the 
plaintiffs, whose declarations may have been pleaded to in 
custody, or by reason of having filed special bail." Admit- 
ting that Winter and Latimer, by surrendering themselves 
into custody, or filing special bail, could thereby have dis- 
solved the bond upon which this suit is brought, the answer 
does not show that thejr did either of these acts. 

What defendants mean by saying that Winter and Latimer 
" surrendered themselves to the process of the court," is not 
very apparent, but there seems to be an effort to get at a 
defence by implication, which cannot, with truth, be set np 
in a direct averment. When a defendant appears in person, 
and answers to any suit against him, he may in one sense be 
said to surrender himself to the process of the court ; but 
non constat that he is '^ in cmtody^^ for in a majority of civil 
cases there is no power to hold a defendant ^ in custody." 
When the goods and chattels of Winter and Latimer were 
seized under the writ of attachment, they were ^^ in custody" 
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of the sheriff, but Winter and Latimer might have taken the 
place of their goods, and then they would have been ^^ in ca»- 
tody" as the statute contemplates ; but if they did not thus 
substitute themselves instead of their property, then they 
^^ elected to have their property attached remain in custody." 

Defendants' answer does not show that Winter and Latimer 
took the place of their goods ^' in custody," or that they did 
any thing more than personally to appear in court and answer 
to the suit, and therefore fails to show that Winter and Lati- 
mer's goods were released from the attachment, or that de- 
fendants^ obligation in the forthcoming bond was discharged., 

Nothing appearing in the answer to bar, or in any way affect 
plaintiff's right of recovery, the motion to strike out must 
be sustained. 

Motion granted. 



Hajrneb, Jennings & Co., Plaintiffs in Error, v. Stbfhsv 

CoFEiN, Defendant in Error* 

Error to Clackamaa. 

Jod^pnent on an award made by mferees, after the time of maldiig toeh award 
bfta o^iired, ia erroneooa. 

A* JS. Waitj for plaintiffs. 

OiiNET, J. This is a writ of error to reverse a judgment 
of the District Court of Clackamas County on an award oS 
referees. The cause having been referred in that court, 
the time for making and filing the award was afterwards en- 
larged to the first day of the then next term. It was made 
and signed on the third day of the term, and filed on the 
fourth. The District Court, in treating as unimportant the 
delay to put the paper on file, appears to have overlooked 
the fact, that the award itself was not made until after the 
authority of the referees had expired. 

Judgment reversed. 
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Edwih T. Stonb, Plaintiff, v. Fjindal C. Oasoit, et ol., 

Defendants. 

Heserved /ram Clackamas, 

Thft ^88olation of an injunction is a technical breach of the injunction bond 

Oason obtained an injunction restraining Stone from run- 
ning a ferry ; which being dissolved, Stone brought this suit 
on the in j unction bond for the loss of ferriages. Cason answered 
that the ferry was on his land, and Stone had no license or 
other right to keep it, and that the ferriages would not more 
than have defrayed the expenses of running it. Stone de- 
murred to this answer, and the question thus raised was ad- 
journed into this court by the District Court of Clackamas 
County. 

A. OampbeUj for plaintiff. 

J. K. KtUy^ for defendants. 

Olkey, J. The bond is conditioned to pay all costs and 
damages occasioned by the injunction. This must not be 
taken strictly by its words, but conditionally, if the injunction 
was improperly obtained, or should be dissolved. The disso- 
lution of the injunction was a technical breach of the bond, 
for which nominal damages may be recovered. The matters 
set forth in the answer go to the question of damages, not to 
4he right of action. 

Demurrer sustained. 
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Trouab N. Cutleb, Plaintiff, v. The Steamship Ooluxbii. I «> «5 

A»D OwHEBSy Defendants. 

Appeal in AdmiraUy^ Washington. 

1. New eyidenoe eannot he reeeiyed in this court in Admiralty oanaes. 

&. A rehearing will not he granted for newly disoovered eridenceb nnlw it 
appear that the eyidence la new, and not comaUtiYe, and that the ^^pUeatioa 
oonld not have been made in the District Court. 

8. Where a collision occurred between a steamship going down, and a brig 
coming np the Colnmbia Biver — EM, that the steamship was gnilty of tha 
primary and greater fault: — Ist. Because she was running dose to the lar- 
board shore ; 2d. Because she was running down stream in the night, at fiiD 
speed, when there was danger of meeting other yessels ; 8d. Because she 
Incantiottsly attempted to pass between the brig and the shore. 

HoLBBOoK, for the defendants, asked leave to introduce new 
evidence in this canse, which was opposed by CampbeU, for 
the plaintiff. 

A. Holbroohy for defendants. 

A. Campbell^ for plaintiff. 

Williams, C. J. The Admiralty practice, which has grown 
up nnder the federal jndiciary acts and rules of court, is not 
the practice of this court, llie act of Congress creating this 
court is as high authority as any other act of Congress. By 
that act writs of error, and appeals in causes of federal recog- 
nizance, are to be made to this court ^^ the same as in other 
cases." In no other case can new evidence be received in 
this court. Chancery causes are heard anew, but on the 
same pleadings and proofs as in the District Court. Admi- 
ralty causes must be governed by the same practice. 

By the Court — ^Leave refused. 
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Holbrook then filed affidavits, and aaked to have the canae 
remitted to the District Court for rehearing on newlj dis- 
oovered evidence. 

OusiST, J. It is indispensable to this application that it 
eonld not have been sooner made, and that the evidence be 
new and quite materiaL None of these conditions exist in 
this case. Ko good reason is shown why tlie application was 
not made in the District Court below ; and besides, the sam^ 
evidence is already in the record, testified by anoAer witness. 

By the Court«-*Applieatu>n denied. 

OuTBT, J. Tliis is an appeal by the owners of the steamer 
from the decree of the District Court of Washington County, 
awarding six hundred dollars to the owners of the brig Fran- 
cisco, for damages by collision. The District Court decided 
that the steamer was principally in fault, but that the brig 
might, by the exercise of ordinary attention and skill, have 
avoided tiie collision, and therefore divided the loss between 
them, and awarded the costs against the steamer. 

It appears that the brig was running up the Columbia 
Biver before the wind, at the rate of five or six knots an 
hour, near the south or west shore, and the steamer was run- 
ning down, at the rate of twelve or fifteen knots an hour, near 
the same shore. It was about ten oVlock at night ; but the 
moon shone, and the vessels discovered each otiher at a con- 
siderable distance. The brig put her helm a-port, and the 
steamer put hers to starboard, each intending to run between 
the other and the shore ; so that the course of each was across 
the track of the other. As the steamer was crossing the bow 
of the brig, the bowsprit of the latter ran into the steamer's 
paddle-box, and was carried away, with much of the works 
on the brig's starboard quarter. The injuries wore repaired 
at an expense of about six hundred dollars, and the losses by 
detention were about six hundred. 

As usual, each casts the blame on the other ; and the cir- 
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eumatanoeB by which their coDdnct, after they saw each 
other, is to be judged, are obficiirely developed by the evi* 
dence. Bat there are some general mles, recognised dsewherey 
which navigators on this coast cannot too soon learn will be 
applied by the courts as tests of their care and skill. Among 
those relating to the navigation of freqnented rivers, are the 
fbllowing : Yessels going down are entitled to the benefit of 
the current in the middle of the channel ; and vessels going 
up are entitled to the benefit of the eddies along the shoxiL 
Yessels bound either way, when they run near shore, are to 
take the shore on their starboard side, unless some local cause 
or other exigency makes the larboard preferable. A steam 
vessel, having occasion at night, or in a fog, to run on the 
larboard side, or, indeed, on either side, or, in any place whi&re 
there is a known probability of falling in with other vessels, 
should slacken her speed, and increase her vigilance in pro* 
portion to the dang«a*, and be mom^itarily on the alert to 
reverse her engines, or to make any manosuvre in her power 
necessary to the safety of other vessels. 

Had the steamer be^i in the middle, or on the north side 
of the river, which, at that place, is near a mile in width, the 
two vessels would never have come into dangerous proximity. 
Or if, running in the night, on the side belonging to vessds 
bound up, against a wind of which such vessels would be 
certain to avail themselves, she had run at half instead of full 
speed, on discovering the brig, the more leisurely to watch her 
mancsuvres, and had reversed her engines when danger be- 
came imminent, the accident hardly could have happened. 
The opinion of some of the witnesses, that checking her speed 
would have caused a more dangerous collision further forward 
on the steamer, must be understood to relate to the time when 
it had ceased to be in the steamer's power to avoid it The 
tact that full speed carried her only half way across the brig's 
path, proves that a reversal of her engines a minute before 
would have given the brig time to pass. That the necessity 
for this was, or ought to have been, seen in time, is certain. 
The witness, Frazier, a passenger on board the steamer. 



\Q^ OABMS nr THB SOPIUDIB OODST. 

CMlar 9. The SteMMblp CohnfaU. 

•taadiBg in the purser's offiooi heard the steamer's pilot order 
the helm to starboard, and then repeat the order, and then 
CKclaimy ^^ Where is she coming to !" Upon this the witness 
stepped out of the office, and saw the brig orer the starboard 
bow, three or fonr hnndred yards off, heading np stream. 
She changed her conrse to starboard, and the steamer changed 
her's to larboard, as if each wonld get between the other and 
the shore. He watched nntil he saw where the brig wonld 
strike the steamer, and then went forward to avoid the shock. 

All the testimony, which is meagre enongh, confirms this 
account, and shows that the steamer saw the danger in time 
to reverse her engines, and allow the brig to pass. Instead 
of which, she shot across the brig's bow with frightful 
velocity, almost at right angles* When there, it is true, she 
could only proceed, whatever the consequences. But that 
does not justify her being there. If she did not, and could 
not see the brig's manoeuvres in time to check up and let her 
pass, it only proves how important it was that she should 
keep her own side of the river, or else run slowly and cau- 
tiously at night, in the known track of other vessels. 

The evidence does not authorize a decided opinion, whether 
the steamer erred in putting her helm to starboard when she 
saw the brig. It was a departure frofn an important ruli, 
the observance of which would have carried these vessels by 
in safety. 8he may, as she claims, have seen the brig on her 
starboard bow. But she knew the brig was under full sail 
before a fair wind, and it was taking a great risk to presume 
the brig would make the wrong manoeuvre, in anticipation 
of the steamer's taking the wrong side. But if she saw the 
brig too late to take her own side of the river, it does not 
excuse the previous fault of bdng on the wrong side, nor the 
subsequent reckless speed with which she intercepted the 
brig. If either of these errors had been avoided, the accident 
would not have happened. 

That the steamer was under the command of a licensed 
pilot might protect the master, when sued by his owners, but 
it does not protect the ship, or her owners, whose servant the 
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pilot was. The conduct of the brig must also be examined. 
She was navigating in her proper place, and made the right 
manoenyre when she saw the steamer. Even if she saw the 
steamer on her starboard bow, she was right in expecting 
that vessel to put her helm a-port, and take the half mile or 
more of channel that laj open to her on her proper side. 
Bat her pilot .testifies that he heard the steamer's helm ordered 
to starboard. If, up to that time, she was right, which she 
doubtless was, in acting on the presumption that the steamtr 
would take the other side, she now knew, or, if skillful and 
attentive, she would have known, that unless she too put her 
helm to starboard, the steamer would cross her bow. Not to 
see this was want of skill — not to act upon it was want of 
prudence. Her pilot says he would have kept his course if 
it had split him ; and that the danger was so suddenly upon 
him, that there was no chance for escape. But this door of 
escape was open. True, it was on the wrong side ; but, being 
the only one, made it the right one for that occasion. Whether 
she had time and space to turn away, the witnesses differ in 
opinion. But when we consider that the order to starboard 
hehn was given both times before Frazier came out of the 
parser's office, and that, by keeping her course, she did not 
reach the steamer's path until the latter had nearly passed^ it 
is difficult to believe she could not, at the rate she was mov- 
ing through the water, have turned her head aside. It was 
sadden, but not without warning. Her pilot knew that he 
was meeting a powerful steamship, and was told by the mate 
that she was coming directly towards him. He should not 
have been taken by surprise. He should have required no 
time for deliberation when he heard that order on board the 
steamer. That d^ree of attention and skill, which ordinary 
seamen would, under those circumstances, have put in usci 
would almost certainly have prevented the collision. 

But as the primary and greater fault was with the steamer, 
whose gross misconduct brought both vessels into danger, it 
is not so much justice as public policy which requires the 
loss to be divided, lest navigators might be encouraged to 
forego the necessary exertions in similar circumstances. 



IHQ CAnS Df THS SUFBOMK OODSr. 



Tonitory w. King^ 



Tbbbhobt or Obbqoit, Plaintiff, «. William M. EnrOi 

Defendant 

Agreed Gasejrom Washington. 

Oompe iwili wi, fixed by Btatnto for oorUin flerrieefl, eumot be i nero Me d 

A. Campbell^ for territory. 
W. H. FarroTj for defendant. 

Olket, J. This is an agreed case submitted to this court 
The facts, as stated, are, that King, one of the commissioners 
to erect the penitentiary, was chosen by the board as acting 
commissioner, whose duty it was ^^ to preside at all meetings 
of the board, and superintend the performance of all con- 
tracts for labor and materials which may have been antho- 
rized by the board, to see that the terms of each contract are 
fulfilled, and to do and perform such other duties, pertain- 
ing to the erection of said penitentiary, as the board shall 
direct" For this service the statute provides him a compen- 
sation of one hundred dollars a year. It is agreed he per- 
formed services as such acting commissioner, by making 
journeys in search of building rock, and looking after the exe- 
cution of contracts, worth, including expenses, two hundred 
and seventy-three dollars more than the compensation fixed 
by law ; which extra compensation has been allowed and 
paid to him by the board ; and this suit is brought to recover 
it back. 

The statute having fixed the compensation, it was not com- 
petent for the board to increase or diminish it 

Judgment for the territory. 
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Tebbitobt of Obsqon, Plaintiff, v. Shubbiok Nobsib, 

Defendant. 

Agreed Case/rom Waahingian. 

When the statute required the board of commissioners for erecting a peniten- 
tiary to huTO a secretary, without fixing his sahiry— JBe&^ That he waa 
entitled to a reasonable compensation for his serrices. 

A. Campbellj for territory. 
W. H. Farravj for defendant 



Olnet, J. Tlus is an agreed case submitted to this court. 
The facts, as stated, are, that Korris, one of the commission- 
ers to erect the penitentiary, was chosen by the board as 
their secretary, and, for his services as such, received from 
them two hundred and fifty dollars ; and this soil is brought 
to recover it back. 

The statute requires the board to have a secretary, but 
makes no provision for his appointment or compensation. 
The duty to have a secretary implies the power to appoint 
one, in the absence of all other legal means of procuring the 
services of such an officer. The duties of a secretary do not 
appear to be incompatible with those of a member of the 
board. Both could be performed as effectually by the same 
person as by different persons ; and in neither capacity would 
he be likely to have views or interests inconsistent with his 
duties in the other capacity. There is no reason, therefore, 
why a member of tlie board could not be employed as sec- 
retary. 

The fund which ought to pay for that service being subject 
to the order of the board, the power to employ might include 
power to compensate out of that fund. But, however that 
may be, the defendant having, according to the agreed state- 
ment of facts, received but a reasonable compensation, is en- 
titled to retain it against the territory. 

By the Oourt— judgment for drfendant 
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WoodaideB v. Rickey. 



Jaoob WooDSiDESy Plaintiff in Error, v. Jakes Bioket, 

Defendant in Error. 

£!rror to Marion. 

iGourtt of the territory here jarUdiction to protect* settler from any invaaion 
of^ or actual injury to his claim. 

RiOKBT settled on the public land, under the act of Oon- 
gress granting lands to settlers in Oregon, upon condition of 
four years' residence and cultivation, and marked out the 
boundaries of his claim. Afterwards, an older settler, whose 
boundary does not appear to have been previously defined, 
filed in the land-office a notification, covering a part of 
Rickey's claim. 

Woodsides, being sued by Rickey in the District Court of 
Marion C<Anty, in an action of trespass, for cutting timber 
on the disputed tract, defended as the servant of the other 
claimant, and asked the court to instruct the jury that Rickey, 
not having filed his notification, could not recover. The 
court refused the instruction, and Rickey had a verdict and 
judgment — ^to reverse which, this writ of error is prose- 
cuted. 

Harding dk Orover^ for plaintiff. 
Barnum^ for defendant. 

Olnvt, J. Two propositions have been submitted in tbe 
argument : 

First. That the courts have not jurisdiction to settle con- 
flicting boundaries, that power having been conferred upon 
the surveyor-general. 

Seoond. That one who files his notification within three 
months after the survey, is entitled to hold against one who 
does not 
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Of the abstract qaeetion of boundary it is clear the courts 
have not jurisdiction. A suit cannot be maintained for the 
mere purpose of deciding such a controversy. Bnt it does 
not follow that the boundary between claims cannot be in- 
vestigated by the courts as a means to some other end. If 
they are competent to do any act, which they cannot do with- 
out a knowledge of the true boundary, then the principal 
power necessarily includes the incidental one. 

That the settler would have a sufficient standing ^ a court 
of equity to restrain adverse claimants, as well as strangers, 
from committing waste and injury, while his title remains 
inchoate, cannot be doubted. While in possession, comply- 
ing with the conditions of the grant, equity will preserve for 
him, in the event of his success, whatever is in itself valua* 
ble, or gives value to the land, as timber, stone, water, and 
all other incidents and appurtenances, as nature made them. 
This may be done without inquiring which of two conflicting 
claimants has the older or better right. It is only necessaiy 
tiiat the appUcant for such aid is claiming and may succeed 
in obtaining the land. The injunction is a favorite remedy 
in this class of cases, since it may be applied with little delay 
or expense, and be so moulded to the circumstances of each 
case, as to save the rights of each without impairing the 
rights of any. 

Bnt the power of the court to adjudicate a disputed bonn- 
dary, as a meanp of affording an action of trespass or eject- 
ment to the older, or otherwise better claimant, is a different 
question^ and must depend on the nature of the settler's 
right. If it is purely equitable, he must look to the courts 
of equity alone for protection. If it is also of legal cognis- 
ance, the courts of law must afford a remedy. 

The settler's relation to the land is that of an occupant 
under a contract of purchase. He has accepted the propod- 
tion of the government, and entered upon the land in accord- 
ance with the terms proposed, and severed it from the body 
of the public lands by definite boundaries, and is in posaee- 
sion, complying with the conditions of the purchase. 
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In White v. Guirona^ Minora 331, it waa held that one 
who had contracted with the owner to settle on the land and 
make improvements, and perform certain conditions, and then 
to have a deed, was entitled to an action for possession against 
a stranger. 

In OUday v. Watson, 2 Sergeant <6 JSmoUy 410, it was 
held) that a settlement with intent to take Ihe whole of a 
vacant tract, nnder a law of Fennsjlvania, which entitled 
(he settler to a patent, on proof of compliance with certain 
conditions, part of which were settlement and improvement, 
gave the settler legal possession of the whole tract. 

OccapsACj, with a view to obtain a settler's right nnder the 
laws of Pennsylvania, has always been regarded as giving 
the occupant a legal title and possession, to the extent of his 
inrvey> though unenclosed, against all persons except the 
State. This is believed to have been the doctrine of all the 
colonial proprietors and States, who disposed of lands by this 
and similar modes, though the dearth of books in this tern- 
tory renders an investigation of the subject impracticable. 
It is, however, quite clear upon principle, that when the 
government, or other owner, oontrttcts with the purchaser 
that he shall occupy the land in order to entitle himself to a 
conveyance, the contract gives the right of possession ; and 
actual occupancy under the contract is possession of the 
entire tract, whether enclosed or not ; and this possession and 
right of possession are exclusive, and sufficient to support an 
action for trespass, unless the defendant shows a better right 
As the settler has possession, and a right to the exclusive 
possession of his entire claim, it follows that he must have a 
remedy for any wrongful invasion of it. 

The surveyor general can only decide the abstract question 
of right between the claimants. He cannot protect the true 
owner against wrong-doers» This can be done only by the 
judicial tribunals. Congress has established the land office 
and the courts. To the one it has given the power to deUr^ 
mine the right, and to the other power to protect the right 

It being the right of the settler to be protected in his po6- 
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session, while he continues to comply with the terms of the 
law, and the duty ot the courts to aiford him that protection, 
the existence and extent of his alleged possession must be 
ascertained. If two claim adversely to be in possession of 
the same tract, by virtue of having included it within their 
respective boundaries, the legal possession is in him in whom 
the right is. In such a case of mixed possession, it becomes 
necessary to ascertain which is the true owner, in order tp 
determine which has possession, and to afford him the pro- 
tection to which he is entitled. The court must, therefore, 
adjudicate the right, not as an end, but as a means to an end. 

When a qualified settler has set lawful boundaries to his 
daim, and has commenced his residence and cultivation, the 
land is severed from the public domain, and has become his 
private property. When forfeited or abandoned, and not 
before, it falls back into the mass of public lands, and bo- 
comes again subject to settlement. Whilst it remains private 
property, the owner has the same rights ^nd remedies against 
third persons, as if his title, such as it is, were indefeasible. 
That title is an equitable one, accompanied by possession, and 
the right of possession, which is sufficient to maintain and 
defend an action at law, against third persons, not clothed 
with the legal title. 

Sickey, having first included the disputed tract within his 
boundaries, was the true owner, and was, therefore, in posses- 
sion, and entitled to maintain the action, unless the other claim- 
ant gained priority by filing the first notification. Tlie record 
does not contain sufficient to present this question. It does 
not appear that Eickey could not file a notification, dating 
his settlement prior to the notification of the adverse claim- 
ant. The instruction was, therefore, properly refused. 

By the Court — Judgment affirmed. 

Harding & Orover^ for plaintiff. 

Bamumj for defendant 
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WXLLAMETTE FaIXB OaNAL, MiLLINO AND TrANSPOBTATIOH 

Co., PlaintiffB in Error, v. J. & O. E. Williaiis, DefendaQts 
in Error. 

Mr&r to Washington. 

Judgment by defiralt against a corporation, when the record does not show that 
process was served upon ** the president^ or other head, secretary, oaahisr, 
or managing agent thereof," is erroneons. 

A. E. Waitj for plaintiffs. 
A. Campbellj for defendants. 

DsADT, J. At the September term for the year 1854, of 
the court below, judgment by default was rendered against 
the plaintiffs in error, for the sum of fire hundred and thirty- 
five dollars. 

The company now seek to reverse this judgment, because 
the return of the sheriff does not show that the summons was 
served upon them. The return of the sheriff is in those 
words : " I hereby certify that I served the within writ by 
giving C!ollins C. Baker a certified copy of the same, with a 
copy of the complaint, this 16th day of July, 1854." The 
Oode provides, that ^^ if the action be against a corporation," 
" the summons shall be served by delivering a copy thereof, 
together with a copy of the complaint," to the ^' president or 
other head of the corporation, secretary, cashier, or managing 
agent thereof." Whether service has been made, or not, is 
ft question of fact to be determined by the court, upon an in- 
spection of the return of the officer. There can be no ques- 
tion that this return fails to show any connection between 
Collins 0. Baker and the company. 

Whether service upon him was notice to the company, by 
reason that he was their ^^ president, secretary, cashier or 
managing agent," the court cannot tell, and will not pi«- 
fume. 

Judgment reversed. 
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WiuuAMKnx Faua Cakal, Mnxme Aim Transpobtatiov 
Co.| PlaintiffB in Enror^ v. Bansqm Glabx, Defendant in 
Error* 

JErrar to Washington. 

Where there is a judgment by de&alt^ the officez^s retom must show Berrioe of 
process as reqiured by statute, without reference to plaintiA^ complaint. 

A. £. Waitj for plaintifiB in error. 
A. Holbrooke for defendant in error. 

Dbadt, J. At the September term, A. D. 1854, of the 
conrt below, jndgment by default was rendered against the 
company for the snm of two hundred and sixly-Bix doUars. 
The return of the officer who served the summons alleges, 
that *^ a certified copy" of the same was deliyered to 0. C. 
Baker. The return is silent as to whether or not Baker was 
the agent of the company. This case is sought to be distin* 
guished from that of the same ^' Oompany v. Williams," de* 
dded at this term, for the reason that it appears from the 
complaint in this case, that 0. 0. Baker, as agent for the Wil- 
lamette Falls Co., made the promissory note upon which the 
suit below was brought. 

If, for the sake of the argument, it be admitted that the 
court may look to the allegations of the complaint, as well 
as the return of the officer, to ascertain if service has been 
had, it then only appears that Baker made the note as 
" agent," while the Code requires that the service shall be 
upon the ^^ managing agent." Baker might have had an 
agency to make this particular note^ and still not be the gen* 
eral or ^^ managing agent" of the company. Upon the gen- 
eral or ^ managing agent " very naturally devolved the duty 
of defending suits brought against the company, and to such 

Vol.! 8 
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agent the statute provideB that notice of the commencement 
of snit shall be given. 

Again, the note described in the complaint, and signed bj 
O. C. Baker, is dated ''June 16th, '64"— the date of the ser- 
vice is the '' 16th day of September, A. D. 1854. Admitting 
that the court would be authorized to infer from the execu- 
tion of the note that Baker was the '' agent" of the company 
upon whom service might be made, within the meaning of 
the Code, on the '' 15th of June, '54," non cansiaij that Ba- 
ker was such agent upon the '' 15th day of September, A. D. 
1854," when this summons was served. 

But the court are of opinion that the question of service, 
or no service, must be decided by an inspection of the nature 
of the officer or other person serving the summons. No aver- 
ment contained in the plaintiffs' pleadings can cure a defect 
in such return. If the law were held othervrise, this case 
would serve to illustrate what the result might and often 
would be. The officer certifies that he served the summons 
on 0. 0. Baker ; but the other important fact, without which 
the court cannot acquire jurisdiction, to wit, that C. 0. 
Baker was, at the time of such service, the '' managing agent" 
of said corporation, the party himself is permitted to supply, 
by an averment in his complaint K this be untrue, the com- 
pany have no remedy for a false return, because the officer 
has not made such a return. He only returns that he served 
the summons on 0. 0. Baker. The defence to the suit be- 
low may have been that Baker was not agent, and therefore 
notauthorized to make the note ; if this defence were true in 
point of fact, as it might be, service upon Baker would not 
be notice to the company^"; and by collusion between Baker 
and the plaintiff, in the making of the note, and suit upon it, 
the company without remedy might have a judgment ren- 
dered against them, without notice of the suit, or even the 
existence of the cause of action. 

Per Ouriatnn^udfpneat reversed. 
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D. O. Ooleman, Plaintiff, v. Benjamin Btabe, Defendaift. 
In Ohaneery. — Adjourned from Waahinffton. 

1 . Principal bound by the aots of Mb agent Principal mnat adopt or refect the 

act of his agent as an entirety. 
Jk Where one of the two must be injured by an act done, he who caused it 

fihonld suffer rather than another. 

• 

Oh the 20th day of March, 1850, Lownsdale, Coffin and 
Ohapman, as proprietors of the town of Portland, convejed 
a certain parcel of land therein sitnate to T. A. Hall, W. 
Hall and S. 8. White. On the 13th day of Angast, 1858, 
W. Hall conveyed to Dennison. On the 3d day of January, 
1851, 8, 8. White and T. A. Hall conveyed to P. M. Smith. 
On the Ist day of Angnst, 1851, P. H. Smith conveyed to 
Plannery. June 5th, 1852, Plannery conveyed to B. P. 
Smith and 8. B. Marye. January 10th, 1858, Marye con- 
veyed to Dennison. July 15, 1853, B. P. Smith and Denni- 
son conveyed to Ooleman, so that Coleman thus became ^^ 
vested with such title to said land as Lownsdale, Coffin and 
Ohapman had on the 20th of March, 1850. ^ 

On the 16th day of September, 1853, Stark made a deedof^ 
the same property to Coleman, and covenanted with him 
that if ever it should be made to appear that the said title 
which Coleman derived from Dennison and Smith was good 
as against him, then he would refund to Coleman whatever 
he received from him for said property. On the Ist day ^^' 
March, 1850, in San Prancisco, Lownsdale and Stark divided 
the town of Portland between themselves by deed of parti- 
tion, in which Stark agreed to ratify all sales made by Lowns- 
dale prior to that time. On the 13th of April ensuing, Coffix^><^ 
and Chapman ratified this act of partition with a qualification, 
that all lots, sold prior to notice of such partition, should 
stand on the same footing with lots sold before it was made. 
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On the IStli day of the same month, Coach, as the attorney 
in fact of Stark, agreed to this qualified ratification by C!offin 

. and Ohapman. According to the diyision between Lowns* 

/ dfiie and Stark, the lot in dispute was in that part of the 

town allotted to Stark, and was not one of the sales ratified 

V by him in the deed of division, uzdess the said agreement of 

•'N^ouch be regarded in law as the agreement of Stark. On 
the 26th day of September, 1849, Stark executed to Oouch a 
power of attorney, authorizing him ^^ to do any and all acts 
djiring Stark^s temporary absence from the territory, which 

X Stark might lawfully do if personally present. Couch testi- 
fies that he had this power of attorney when he agreed to the 
^modification of said deed of partition by Coffin and Chapman. 
Stark says that the said power of attorney was reyoked on 
the 17th day of January, 1850, by the appointment of G^rge 
Sherma^, and that Couch had notice of such revocation about 
the first of the following month. Couch states that before 
making the said agreement with Coffin and Chapman, he had 
notice that Stark had appointed another agent in respect to 
real estate, and that he informed Coffin and Chapman of that 
fact. 

Jf OMnthj for plaintiff. 
HamiUan df Starkj for defendant. 

WiujAMS, C. J. Taking the answer and evidence together, 
it is quite evident that there was no revocation of the power 
of attorney to Couch, except a notice from Stark to him that 
Sherman had been appointed agent in respect to real estate. 
This notice to Couch did not necessarily revoke his power to 
act as Stark's itttomey, for a man may have two agents at 
the same place for the transaction of the same kind of busi- 
ness, and it cannot be denied in this case that Sherman and 
Couch were both acting at the same time as agents for Stark, 
in Portland. Stark admits that Couch was his agent for some 
purposes at the time he made the arrangements with Coffin 
and Chapman^ but denies that he had authority to do that 
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act. Stark's power of attorney to Oouch was unlimitod in- 
its terras, and what precise portion of the power i^o conferred 
was revoked by Stark does not appear, and was not even 
known to Oonch ; for he testifies that when he signed the 
contract with Ooffin and Chapman, he believed he had 
authority to do it. 

Stark sent the said deed between him and Lownsdale to 
Conch, in Portland, so that their arrangements might there 
be confirmed by others, and entirely consummated, and thus 
treated Conch as his agent in regard to that matter. Coffin 
and Chapman, knowing that Conch had the aforesaid power 
of attorney, and finding the said agreement in his hands, had 
a right to suppose that he was authorized to act for Stark ; 
and Coffin testifies that if he had not supposed tiiat such was 
the fact, he would not have ratified the said deed of partitioii. 
True, Stark denies that Couch could bind him in that transao-^ 
tion, but the broad terms of the power of attorney, the insuffi'- 
ciency and uncertainty of the alleged revocation, the fact 
that Stark sent tiie deed of partition to Couch, and the belief 
of Couch that he had authority to act as he did, go far ta^ 
overthrow that position. 

Admitting that the power to biiid Stark^ in this matter, 
had been transferred from Couch to Sherman, then it does 
not follow that Stark is not bound ; for the evidence shows 
that Sherman and Couch acted togeth^, and, aff far as parol 
confirmation could go, Sherman confirmed the conduct of 
Couch in assenting to the said agreement. Stark, in person, 
could certainly have adopted the act of Couch by parol so as 
to bind himself; and if the power of attorney to Sherman 
was like that to Couch, then Stark would be bound by Sher« 
man's acts ; for Sherman might do whatever Stark '* could 
lawfully do if personally present.'' Stark says, in his answer^ 
that the concurrence of Coffin and Chapman, in his arrange* 
ment with Lownsdale, was not necessary to its validity ; but 
the bill and exhibits show that they were joint proprietors 
with Lownsdale in the tovm of Portland, and that they were 
the only persons contemplated in said deed of partition, whose 
refusal to ratify it id six months should give Stark a right 
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to have it cancelled ; and these facts are not controTerted by 
the answer. 

More than this, the bill shows that Stark has acted and 
occupied in accordance with the arrangement between him 
and Lownsdale, and so has taken the benefit of the rati- 
fication by Coffin and Chapman, which this answer does not 
deny, but avers that the agreement between Couch, Coffin 
and Chapman has been repudiated by defendant 

That Coffin and Chapman were joint proprietors with 
Lownsdale, in the town of Portland, on the 1st of March, 
1850, is not to be disputed in this case ; therefore, their rati- 
fication of the deed of that dato, between Lownsdale and 
Stark, was necessary to give Stark undisturbed possession of 
the land therein set apart to him. Stark must adopt or re- 
ject that ratification as an entirety. He cannot avail himself 
of what operates to his advantage, and discard that which he 
dislikes. 

Prior to the 1st day of March, 1850, it seems that Lowns- 
dale, Coffin and Chapman made sales in Portland without 
restriction, which were valid ; and it would be a very great 
hardship on purchasers in good faith if the sales made by the 
same persons, just after that dato, were void, on account of 
a private arrangement between Stark and Lownsdale in Cali- 
fornia, of the existence of which, nothing was known in 
Portland. Cofiin and Chapman's modification of the said 
deed of partition was manifestly just, and Couch, in ratifying 
it, was only doing what he knew Stark, in good conscience, 
ought to do. No great injury is worked to Stark if the un- 
derstanding between Couch, Coffin and Chapman is regarded 
as binding upon him, for then he will be entitled to the 
money for the lots sold by Lownsdale, Coffin and Chapman, 
after the said deed of partition was made, and before notice 
of its existence in Portland. But if such understanding be 
held void, then Coleman must lose the money which he has 
paid Dennison and Smith for the lot ; and if one or the other 
of the parties must be injured by the act of Couch, it should 
be Stark, and not Coleman, upon the principle that where 
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one is the cause or occasion of a mischievous act, he must 
suffer the consequences thereof, rather than another who has 
had nothing to do with it. 

Admitting Lownsdale, Coffin and Chapman to be in the 
joint occupation of the town site of Portland, and claiming 
as proprietors, which is not denied in this case, it may with 
great reason be urged, that the sale of a lot by them, when 
Stark was out of the country, to a person ignorant of his 
claim, would pass a perfect right as against Stark. Equity 
holds that Coleman has made it appear, in this case, that his 
title to the land in 4ispnte, derived from Dennison and Smith, 
is good against S^k, and therefore Coleman is entitled to 
recover back th^$300 he has paid Stark for said land, and to 
an injunction ^ restrain Stark from collecting the balance of 
the $800 n0f e given on the purchase money. 

Decree for plaintiff. 



Steiahsb Gazblle, Plaintiff, v. Wells Lake, Defendant. 

Error to Washington. 

After a lien was aeqnired under tlie boat law of 1851, the law was repealed. 
Seld-^lvt, That proceedings under the boat law of 1854, to enforce such 
lien, were regular. %d. That the repeal of the act of 1851 did not diyest 
the lien. 

At the September term, A. D. 1854, of the court below, 
judgment by default was rendered against the plaintiff in 
error, for the sum of one thousand four hundred and ten 
dollars. The complaint alleged that the defendant in error 
had furnished lumber for the building of the steamer Gazelle ; 
that said lumber was furnished in the months of November, 
A. D. 1853, and February, A. D. 1864. Suit in the court 
below was commenced on the 28th day of August, A. D. 
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1854. By act of Assembly, paaeed Eebmaiy 4th, ISSl, 
among other things it was provided, that ^^ mechanics, trades- 
men or others," who famished " supplies or materials" for 
and on account of the building or repairing, &c., of boats 
and vessels within the jurisdiction of the territory, should 
^^have a lien on such boats or vessels." By act of As* 
sembly, which took effect May 1st, A. D. 1854, this act was 
repealed. By the latter act it is provided, that ^^ any person 
having a demand" of the character sued upon in the court 
bdow, ^^ instead of proceeding for the recoveiy thereof 
against the master, owner, <fec., of the boat or vessel, may, 
at his option, commence an action against such boat or ves- 
sel by name." 

A.M TTa*, for plaintiff. 

J. jr. KelO/y^ for defendant. 

Deadt, J. The errors assigned are three in number. The 
first error relating to the manner of service was abandoned 
in the argument, and need not be noticed by the court. The 
second ground of error is, that the record shows that the lum- 
ber was furnished before the first of May, A. B. 1854, and 
that consequently the indebtedness accrued to Lake before 
the passage of the present act, giving a direct remedy against 
the boat. When tiie defendant in error brought his suit vty 
the court below, he adopted the remedy prescribed by the 
then existing laws. Although the act in force on the subject 
of liens at the time the lumber was furnished might have 
given a different remedy, that particular form of remedy was 
abolished by the repeal of the statute, and could no longeif 
be used to enforce the liability. If the new statute substi- 
tuted no other statutory remedy for the one abolished, the 
party would then be compelled to resort to his common law 
remedy, and proceed to enforce his claim by an action at law 
against the persons on whose account the materials were 
furnished, or by bill in equity to subject the boat to the pay* 
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iheQt of the d^nand. Bnt the new statute gives a specific 
i^med J. It contains no words from which the court can infer 
that it was the intention of the legislature to exclude the 
operation of the new remedy from demands of that charac* 
ter, existing at the time of its enactment ; on the contrary, 
the words of the statute are plain and clearly embrace all 
existing demands. '^ Any person having a demand as afore- 
said," cannot by any reasonable rule of construction be in- 
terpreted to mean ^^ only a person that shall hereafter have a 
demand." It is competent for the legislature, at any time, 
to alter or change the remedy or mode of enforcing a right, 
and all proceedings instituted thereafter must conform to the 
new remedy. 

The third ground of error is, that it does not appear by the 
record that Lake had any lien against the boat. The con* 
elusion that the court has come to upon the error already 
considered, makes this an immaterial question for the pur- 
pose of determining the correctness of this record ; but as 
this question has been argued at length, and pressed with a 
good deal of earnestness upon the court, by the counsel for 
plaintiff in error, we will give our views upon it. Did the 
repeal of the act of February 4th, 1851, destroy the defend- 
ant's lien upon the steamer ? We think not. It is admitted, 
according to the doctrine cited from let Hill, Palmer v. 
JStMeTj that rights given by a statute, which at the time of 
the repeal of the statute are merely inchoate, fall with the 
statute. But the right of Lake to hold the steamer as a 
pledge, or security, for the materials furnished for her erec- 
tion, was not an inchoate right when the statute was repealed. 
The transaction out of which the right grew was complete, 
that is, the delivery of the lumber. By virtue of such de- 
livery, the lien attached to the boat. By operation of law, 
it practically became a personal mortgage. On the 1st of 
May, A. D. 1854, when the act was repealed. Lake's right 
was not inchoate, but perfect. In the language of Dwarris, 
on the construction of statutes, '^nothing remained to be 
done," and the subsequ^it repeal of the statute could in no 
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way impair or destroy the obligation of the contract as it 
stood at the time the contract was consummated. That obli- 
gation was not merely that the owners of the steamer would 
pay the price stipulated for the lumber, but that Lake should 
have a lien upon the steamer for the security of its payment 

By the Court — Judgment affirmed. 



Habt & Blisseti, Plaintiffs in Error, v. TKBBrroET of 

Obeqok, Defendant in Error. 

Error from Clatsop. 

When it appears from the record that an irregnlaritj in the court below could 
not prejudice plaintift in error, the jadgmant wiU not be rereraed on that 
account. 

At the August term, A. D. 1854, of the court below, the 
plaintiffs in error were indicted and found guilty of keeping 
open a house on Sunday for the sale of spirituous liquors. 
Hart and Blissett then moved for a new trial, on the ground 
of irregularity in drawing the trial jury. The motion for a 
new trial was overruled, and a bill of exceptions signed. 
The bill of exceptions shows that ^^ the clerk, in calling a jury 
into the box, read the names of the jurors from a list, and 
did not draw them by ballot from a box. All the regular 
jurors in attendance were called, and the jury not being then 
full, others were called in of the bystanders to complete the 
jury." It is admitted that the calling of the jury was irre- 
gular in this case. 



'. Chinn^ for plaintiffs. 
A. Campbell^ for defendant. 



Deadt, J. The Code provides that ^^ the elerk shall pre- 
pare separate folded ballots containing the names of the petit 
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or trial jnrieBy and deposit them in a box. He ahall draw 
from the box twelve names, and the persons drawn shall form 
a jnry, unless some are rejected by challenge, disqaalification, 
or otherwise." 

The court incline strongly to the opinion that a party, to 
take advantage of the irregularity, should object at the time 
of the departure from the mode prescribed by the law, or 
otherwise he shall be deemed to have consented to it. But it is 
not necessary to the determination of this case, to pass upon 
that question. If an irregularity has been committed in the 
course of the trial, and it also affirmatively appears that no 
prejudice resulted to the prisoners from the irr^ularity, the 
judgment wiU not be reversed. In this case it appears from 
the bill of exceptions that the prisoners had all of the regu- 
lar panel in attendance, and that it was necessary to summon 
talesmen from the bystanders to complete the jury. Mani- 
festly, then, the manner of selecting the jury in this case 
made no difference with the result. The jury would have 
been the same, if they had been drawn from a box by folded 
ballots. 

Judgment affirmed. 



J. P. Day, Plaintiff in Error, v. L. D. Ejent, Defendant in 

Error. 

Appeal from Cawrvty Commisaioners in DUtriot Oourt.^^ 

ErtcT to D(yuglaB. 

1. Tlie Totes of a precinct cannot be rejected becaoae there was no poI14>ooik 
sent to the ooimty clerk. 

2. Irregnlaritiefl in collecting evidence as to the result of an election, iriU not 
ayail in contesting such result^ if it can be properly ascertained to whom a 
majority of the legal votes were given. The office wffl be awarded to him 
who is foimd to have snch majority. 

Day and £ent were candidates for the sheriffalty of Doug- 
las County, at the June election, 1854. Wh^i the county 
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canvassers had dnly examined the retams of said election for 
fiaid county, they found that Day had received the highest 
number of votes fer said office, and gave to him a certificate 
of his election. Day then entered upon the discharge of his 
duties as sheriff of Douglas County. On the 3d day of July, 
Kent gave notice to Day that he would contest the said elec- 
tion, in which notice he stated as cause for such contest : 

First " That there never was any legal election held in 
Cow Creek precinct, in said county, or if legal, no return 
was made to the auditor of said county." 

Second. " That the return of the polls from the precinct of 
Oanyonville are irregular and insufficient in law." 

Justice Deady heard the case at chambers, on the 18th of 
July, and decided that there was no legal return to the county 
auditor of the election in Cow Creek precinct, and therefore 
Kent, and not Day, was entitled to said office, and a certifi- 
cate of election as sheriff of Douglas County was thereupon 
issued to him. 

According to the returns of said election, including that 
from Cow Creek precinct. Day had 228 votes, and Kent 207, 
for sheriff of said county ; but rejecting the return from Cow 
Creek, Day has 205, and Kent 207 votes for said office. 
Nothing is now said by Kent as to the incorrectness of said 
election, further than Cow Creek precinct is concerned, bo 
that the sole question for this court to decide is. whether the 
votes of Cow Creek precinct ought to be counted for Day or 
not The following is the return from said {»^ecinct : 

" Pursuant to this notice, an was held at the house 

of G. F. Hall, Cow Creek precinct, Douglas Co., O. T., June 
5th, 1854, for the election of the following named officers for 
county and precinct, agreeable to an order of the acting clerk 
of the county commissioners, Douglas Co., O. T., (B. H. 
Dearborn,) votes having been cast by the citizens of Cow 
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Qreek for the following named dBScers : ^ For Oounoily A. Y. 
Bentlej received seven votes, 7 ;' ' For Council, James Maver 
received two votes, 2 ;'" and so on through all the countj 
and precinct offices. In the list is this statement: ^^For 
Sheriff, J. P. Day received twenty-three votes, 23." Sub- 
joined to said list is the following : 

^^ Hardy Elliff, judge of the election, appointed by the court 
of Doiaglas County, O. T. ; G. F. Hall, by the same; third 
judge by G. F. Hall and Hardy Elliff, A. Y . Bentley, as ap- 
pdinted by G. F. Hall and Hardy Elliff, judges of election ; 
also B. E. Simmons and W. P. Coats, as derks of said election, 
do herd>y certify that the polls were opened and closed ac- 
cording to law, and that the same number of votes for and 
against the aforesaid candidates, and the same we verily be- 
lieve to be correct ; furthermore, that twenty-four votes were 
cast against becoming a State of the Union, and remaining 
as we now are, a territory. 

G. F. Hall, 
Hasdy Elliff, 
A. Y. Bentlet, 

IhspectcTi. 

B. E. SiMMOKS, 

W. p. Coats, 

Clerks. 
Filed June 15th, 1854. 

B. H. Dbasbobn, 
Deputy AudUoTy Douglas CourUyy 0. T?^ 

Section, 27, Oregon Statutes, page 57, provides that the 
clerks, when the poll-lists are made to agree, shall write out 
upon the poU-book a certificate, as nearly as circumstances will 
admit, in the following form : 

^' At an election held, &c., (giving place and date,) the fol- 
lowing named persons received the number of votes annexed 
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to their reepectiye names, for the followhig described offices, 
to wit: 

A. B. had votes for delegate to Congress. 

O. D. had Yotes, &c., (and in like manner for any 

other person voted for.) 

Certified by us, G. H., J. £., L. M., jndges of election. 

Attest, A. B., C. D., clerks of the election." 

Section 28 provides for sending one of these x>oll-book8, 
certified as above required, to the clerk of the board of county 
commissioners, and for depositing the other with one of the 
judges of the election, to be ^' subject to the inspection of any 
elector, at any time thereafter, who may wish to examine the 
same." 

jR. P. Boue, for plaintiff in error. 

JB. F. Harding^ for defendant in error. ' 

Williams, C. J. Kent says that no poll-book was sent by 
the judges of the election in Cow Creek precinct to the 
county auditor, as directed in section 28, and, therefore, the 
return from said precinct should be wholly rejected. 

Assuming the premises to be true, the legal conclusion 
drawn therefrom does not follow. County canvassers are 
only required to decide who has received " the highest num- 
ber of votes," for any office to be filled by an election of the 
people, and no poll-book is necessary to enable them to make 
that decision. Clerks and judges of election in each precinct 
of a county are compelled to send to the county auditor a 
certificate, to which the one from Cow Creek conforms in 
substance, and these certificates together constitute the evi- 
dence upon which the county board determine the result of 
the election for that county. Had the poll-book of Cow 
Credc precinct been returned with the certificate, as the 
statute contemplates, such poll-book would only have shown 
that A., B. and 0. voted at the election, and not for whom 



TEBBirOBT OF 0BX009, DECEMBER, 1864. 127 

Da>y •• Kent. 

they cast their yotes, bo that the connly convaeeei^ with the 
poll-book, conld not have decided otherwise than they did 
without it. Tme, the clerks should have written out their 
certificate in the poll-book, but this error is not fatal to the 
return, for in point of fact it makes no difference whether the 
certificate is written on one piece of paper or another, pro- 
vided it is written, and contains in substance what the law re- 
quires. When, therefore^ the county convassers had all the evi- 
dence as to the choice of the dectors in Cow Greek precinct, 
which a technical compliance with the law would have furnish* 
ed, and their decision accords with that evidence, nothing in 
law or reason seems to demand a reversal of such decision, be* 
cause some collateral and immaterial act was not correctly per- 
formed by a ministerial officer. Each clerk at an election is 
required to keep a poll-book, which is properly nothing more 
than a list of the voters' names. One of these books is to be 
held by a judge of the election, for the examination and use 
of the electors ; the other is to be sent to the county auditor, 
for the convenience, it is to be presumed, of the county 
officers. When no poU-book is filed with the county auditor, 
it is said no opportunity is afforded to contest the validity of 
the election by one who may feel aggrieved at the result of the 
canvass. This, if true, proves nothing to the point in this 
case. Judges and clerks may omit to show all about an 
election, and yet show that one has taken place, and how it 
terminated. Evidence for those wishing to contest an elec- 
tion, which is the poll*list, is one thing. Evidence for the 
county convassers, which is the certificate, is another and 
different thing. The non-existence of the one does not in- 
volve the non-existence of the other. Poll-books, however, 
are kept in all the precincts of the county, to accommodate 
those who wish to inspect or use them with reference to the 
election. Much of the argument for Kent proceeds upon the 
assumption that no lists of the voters' names were kept at the 
election, but there is nothing in this case to support this: po- 
sition. Ko such list, it seems, was returned to the county 
derk, as the stp^tute requires ; but it is very illogical to argue 
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that because a thlDg doee not exist in a particular place, it 
does not eiist, therefore, at all. Judges and derks of elections 
will be prestuned to discharge their sworn daties until the 
oontrarj appears. To keep a poll-book is a dutj mjcwed 
upon the clerks by law, and without any evidence to prove 
otiierwise, courts will presume a compliance with that law. 
Admitting, however, that no poll-books were made by the 
derks of the election in Oow Creek precinct, it does not tiien 
follow that there was no election in that precinct No one 
pretends tiiat tiiere was any fraud or corruption in this mat- 
ter, nor is it even pretended that Day did^ not get twenty- 
three legal votes at the C!ow Creek polls, but the defect in the 
said return is supposed to be fatal to all the other facts and 
rights in the case. Statutes, prescribing the manner in which 
a public officer shall perform an act, are generally regarded 
as directory, and admitting the officer to have power, his dis* 
regard of such statutes, in doing the said act, will not destroy 
the rights of an innocent person* {i Wheaton^ 508-7 ; IredeU^ 
167-313 ; JHonroe, 344r-7; Blackford, 166.) 

To sacrifice the end of an enterprise^ when attained, for 
mistakes in the mode of procedure, is to throw away the ker* 
nel and preserve the shell. Times and places for holding 
popular elections are appointed by law, to enable freemen to 
make choice of persons to fill the offices of the government. 

When, therefore, the qualified voters of an election district, 
at the time and place fixed by law, deliver their ballots to a 
legal depositary, the choice of the people of that district is 
made. Whoever has received a majority of the legal votes 
cast, is as much elected at the closing of the polls, as he pos* 
sibly can be by means of that election. The choice of the 
voters has become a perfect fixed fact To make proof of that 
fact is all that remains to be done. Counting the votes and 
making the returns are no part of the election, but the mere 
steps of the agents of those who have voted, to make known 
the result. Now, it must be evident that it is quite imma- 
terial to the electors and the dected, whose rights are in* 
volved in the transaction, in what way the choice of the 
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people is discoYered, if the means used 8u£Sce to carry that 
choice into effect. The whole object of the election is then 
accompliBhed. For the sake of convenience, expedition and 
certainty, the law points out a mode for collecting the evi-- 
dence, bnt a failure to follow that mode amonnts to nothing, 
if the same effect is gained which an adherence to the mode 
would have produced, and the man receiving a majority of 
the votes gets the office. Truth, if recognised, is not to be 
rejected because it comes through an imperfect channel. 
Suppose the law had required a judge to save the ballots for 
evidence, instead of the poll-book, would their destruction, 
after they had been given and counted, invalidate the elec- 
tion f I 

Suppose there had been no return whatever from Cow 
Creek precinct, but Day had received the certificate of elec- 
tion, and £ent had then cont^ted. Day would be allowed 
to prove by parol that he had received twenty-three votes in 
said precinct which had not been counted for him, and thus 
sustain his right to the office, for his rights would not depend 
upon the acts or omissions of judges and clerks, but upon the 
votes of the people. Is Day worse off, with an imperfect re* 
turn, than he would be with no return at all } Legal distinc- 
tions have been confounded in what has been said for Kent 
in this case, for it has been contended that the doctrine here 
laid doWn would make the choice of a person for office, by 
any loose assemblage of men, an election. 

Voting implies something more than the mere expression 
of an elector's wiU. When a man votes he must express his 
will viva voce or by ballot, at a time and place fixed by law, 
and to a person having color of right to receive such expres- 
sion, and these are all necessary and essential parts of the 
act of voting. To vote, an elector must do all that the law 
requires him to do in the performance of the act, and then 
he has voted, and nothing can afterwards be done by others 
to deprive him of the benefit and effect of that sovereign act. 
Judges and clerks may prove ignorant oi* corrupt, may return 
poll-books or not, as they please ; but the just judgment of the 

Vol. I. 9 
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law will give the elector his vote, when its intent and effect 
are made to appear before the proper tribanal. Snrelj there 
is a broad difference between the perfect effective act of vot* 
ing, and the mere attestation of a clerk to such an act These 
views, it is said, open the door to fraud and cormption in 
dections. How this is to happen does not appear. Judges 
and clerks of election (Ave in number) are sworn ^^ to perform 
their duties according to law and the best of their abilities, 
and studiously endeavor to prevent fraud, deceit or abuse, in 
conducting the election" at which they act All their pro- 
ceedings are public, and it is next to impossible for the judges 
of an election to add to or take from the legal, votes of a pre- 
cinct, without detection and exposure. Those guards which 
the law throws around the ballot-box cannot be knowingly 
disregarded by the officers of an election without the moral 
guilt of perjury. Mistakes will, however, sometimes occur, 
but there is no reason in allowing them to destroy all the 
light and good with which they happen to be connected. Citi- 
zens, when they vote, acquire a right to have their suffrages 
regarded, and the person to whom they are given acquires a 
right to have them estimated in his favor ; and it would be 
unjust, not to say absurd, to hold that all these rights are 
destroyed by the mistakes of every petty officer who has to 
deal with the evidence of the election. To do this would be 
to sacrifice substance to form ; to make the incident of a thing 
of more consequence than the thing itself. More evils, it is 
believed, will result in allowing clerical returns to control and 
decide elections, than in allowing the votes of the people to 
control and decide them. When a man seeks to put another 
out of office, and put himself in, by contest, as in this case, 
he must show that he has received a majority of the legal 
votes for such office ; it is not enough for him to show that 
A., B. or 0. has made some mistake about the returns, or 
that there is a chance of his being elected. The fact of his 
election must affirmatively appear. There is not a particle of 
evidence in this case to show that Kent had more legal votes 
for sheriff of Douglas County than Day ; but all the evidence 
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we have upon the subject proves the contrary, and that Day's 
majority over Kent for said office was twenty-one votes. 
Oar statute says, that courts shall determine such contests as 
this in a manner " to carry into effect the expressed will of a 
majority of the legal voters, as indicated by their votes, not 
regarding technicalities or errors in spelling the name of any 
candidate for office." Effect is to be given to the will of the 
majority, as expressed by their ^^ votes," and not as it appears 
fit>m the returns. Courts, in cases of this kind, are not bound 
by the acts or decisions of canvassing officers, but are to hear 
parol or other comi)etent evidence, and then give the office to 
him who appears to have a majority of legal votes for it. 
This conclusion seems to harmonize with the theory of our 
government and the substantial requirements of the law. 
Let the judgment be reversed, and a certificate of election be 
issued to-day. 

Judgment reversed. 

Deadt, J., dissented, by the following opinion : 

The determination of the question, who is legally entitled 
to the certificate of election in this case, is a matter of sec- 
ondary moment. However decided, the effect in this par- 
ticular instance will be but transitory, and cannot extend 
beyond the existing term of the office about which the con- 
troversy arises. A majority of the court have decided the 
question in favor of the plaintiff in error. Although I differ 
from the majority in their reasoning and conclusions, from 
beginning to end, yet, if the .decision in its consequences 
ended with this case, I could be content to dissent in silence. 
But the doctrine now sought to be established, and armed 
with the authority of stare decisis^ extends in its conse- 
quences beyond this occasion into the future. The principles 
involved in this case are of vital importance to the well-being 
and peace of a community like ours. The genius of our institu- 
tions, and the tendency of the age, combine to make the polls 
the final arbiter of all questions involving a choice of public 
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agents, or public policy. From this tribunal there is no 
appeal ; and however repugnant to the feelings, or adverse 
to the interests of the minority, mav be its decisions, they 
must yield it submission, or raise the arm of rebellion and 
anarchy. 

Experience has shown that, in times of public excitement 
and desperate party strife, all manner of nefarious devices 
and expedients are frequently resorted to for the purpose of 
improperly affecting the result of the election. To preserve, 
then, unimpaired the authority and usefulness of the polls, 
must be among the most important duties of the law-making 
power. Accordingly, we find that the legislature of the 
various States, as well as that of our own territory, have 
from time to time, as experience demonstrated their neces- 
sity, enacted laws intended and calculated to guard the 
purity and secure the correctness of the polls, by decreasing, 
as far as possible, the temptations and opportunities for fraud 
and mistake. 

These laws are two-fold in their character — ^preventive and 
remedial. The remedial are such as provide a remedy or 
mode of proceeding, by which thie result of the election, in 
any particular, may be scrutinized or contested, whenever it 
is conceived that it is vitiated by fraud or illegality ; but 
by far the mpst important and useful of those regulations are 
the preventive. Without them, an election would be un- 
worthy of the name, and degenerate from a law-appointed 
and law-regulated proceeding into a mere voluntary assem- 
blage, where the right of the elector, the manner and evi- 
dence of the exercise of that right, would be governed and 
protected by no more certain and just rule than the caprice 
of the hour, or the interested and uncertain passions of the 
greater number. 

Upon this subject the Code of Oregon, after providing for 
the public notice of elections, the number and manner of 
selecting judges and clerks, substantially enacts, that the 
clerk of the county commissioners shall furnish one of the 
judges of the election with two poll-books, at least five days 
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before the election ; that the jndges and clerks of the elec- 
tion, before receiving any votes, shall be sworn to "studiously 
endeavor to prevent frand, deceit and abuse in conducting 
the same ;'' that the person administering such oaths shall 
cause an entry thereof to be made and subscribed by him, 
and prefixed to the poll-books ; that the elector shall in full 
view deliver his ballot to one of the judges of the election ; 
that said judge shall, upon the receipt thereof, pronounce, 
with an audible voice, the name of the elector ; and if the 
name be received, " the clerks of theelection shall enter the 
name of the elector and number in the poU^book." After 
the polls are closed, the canvass shall be made by a com* 
parison of the poll-lists, containing the names and numbers 
of the electors, until they shall be found or made to agree ; 
that the ballots shall then be counted, unopened, except so 
far as to ascertain whether each ballot is single ; that if the 
number of ballots shall exceed the number of votes on the 
poll-list, "one of the judges shall publicly draw out and 
destroy therefrom so many ballots unopened as shall be 
equal to such excess." After this, the votes are to be counted, 
writing in the poll-book the name of each person voted for, 
and the number of votes he received ; to which shall be 
attached a certificate of the judges and clerks, certifying the 
same to be correct This constitutes the return. One of 
these poll-books, containing this return, is to be sent, under 
seal, to the clerk of the county commissioners; the other, 
with the ballot-box, to be deposited with one of the judges of 
election, " subject to the inspection of any elector, at any 
time thereafter, who may wish to examine the same." In case 
of a contest for any county ofiice, after the proper preliminary 
proceedings, the same shall be tried by the District Court, or 
the judge thereof at chambers ; the court shall hear and de- 
termine (without the intervention of a jury) the same, in such 
manner as shall carry into effect the expressed will of a ma- 
jority of the legal voters, as indicated by their votes, for such 
6flBce, not regarding technicalities, or errors in spelliog the 
name of any candidate for such office. 
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The only question for determination in this case is the 
legality of the election said to have been held in Cow Creek 
precinct No other evidence exists of an election having 
been held there than is furnished by the certificate of certain 
persons professing to act as judges and clerks of the election 
at that place. This certificate asserts that, at an election 
held in that precinct, certain persons received a certain num- 
ber of votes for certain offices ; and, among others, that the 
plaintiff in error received for the office of sheriff twenty-three 
votes. Although not technically correct, it is substantially 
such a return as the law contemplates. It is the statement 
of the judges and clerks that an election was held, and their 
conclusions as to what was the result. But whether these 
persons, professing to be judges and clerks of election, have 
stated the facts in these particulars, does not appear, because 
no poll-book has been returned, nor is there any evidence 
that one was ever kept. The poll-book is the record of the 
election. In it, and it only, is to be found the oath of office 
of the judges and clerks, the names and number of the voters, 
the challenges made, whether allowed or disallowed, and all 
the other separate facts which transpire at and constitute an 
election. This statement, certificate or return, if made with 
authority, is drawn from the poU-book, and the poll-book should 
accompany it ; so that any errors of calculation that appear 
upon its face may be corrected by it; but in this case no 
poU-book exists, no list of the voters' names was kept, no record 
of the oath of office appears, and there was nothing remain- 
ing, or, rather, ever existed, from which they could certify 
any thing. How, let me ask, did these judges and clerks 
ascertain that these supposed ballots, to which they have cer- 
tified, agreed with the number of electors who voted at that 
election ? Certainly they did not ascertain it in the way in 
which the law requires, by comparing the number of such 
ballots with the number of voters upon the poll-books ; for 
that was a physical impossibility, as no such thing as a poll- 
book existed. What assurance had they, have we, or has the 
defendant in error, that while twenty-three ballots might 
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have been found in the ballot-box for Day, tbej were not 
given by only ten electors, or any nninber less than twenty- 
three. In this case, as a matter of fact, no snch frand may 
have. been practiced. It is not allied by the defendant in 
error whether it was or was not; nor, as a matter of fact or 
law, can it be presumed that any one knows it. 

Bnt the law founded upon experience presumes that such 
devices will be practiced, and the defendant in error is entitled 
to have that security against such contingencies that the law 
has provided ; that is, a comparison of the poll-list (kept name 
by name publicly, as the election progresses) with the ballots 
before the votes were counted. If a fraud has been practiced 
in this particular, (and if it was, the judges and clerks would 
not likely have been aware of it, for they had no means of de- 
tection,) the defendant in error would be almost powerless to 
detect and expose it. It could not be done without an exact 
knowledge of the number of voters. How is that to be ob- 
tained, when no record was kept of them ? Whose business 
is it to stand by and keep count, and 'remember it, and if it 
were any one's, whose memory could be relied upon with any 
degree of certainty for such information ? especially in a pre- 
cinct that would cast a thousand votes, an event not uncom- 
mon in densely populated neighborhoods. But to go further. 
Suppose it were true that twenty-three ballots were given at 
Oow Greek for the plaintiff in error, ten, or any number of 
them less than twenty-three, may have been given by persons 
not electors of the county. 

The judges and clerks are not bound to know that every 
man who votes is qualified, nor is it possible that they can. 
But the law, founded upon experience, presumes that illegal 
votes may be thrown, and therefore it has provided that a 
poll-book be kept, the simple inspection of which will deter- 
mine who did vote at a given election. The leading fact being 
known without doubt, a party who has been injured by illegal 
votes being cast against him, is enabled to show the fact. 
Besides, to vote illegally, knowing the same, is a criminal 
offence, and therefore it is important that a poll-book be kept. 
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Bnt, as in thiB case, if no poll-book were kept, how conld 
the defendant in error, or any oneelse, ascertain whether illegal 
votes were thrown or not, and if so, how many and by whom. 

The first step to be taken in the matter is to ascertain who 
did YotQ ; this, by the security which the law has provided 
for him, the defendant is entitled to know from the poll-book ; 
but by Iho decision of a majority of the conrt, it depends npon 
whether the judges of election see proper to keep & poll-book 
or not If, through ignorance, negligence or corruption, th^ 
omit to keep a poll-book and return it, the burden of their 
igaorance or corruption most faU upon him. If they certify 
that A, B. had twenty-three votes, or one thousand, he must 
find out who gave them the best way he can ; and if he cannot, 
as in most instances he could not, of course he is practically 
concluded from showing their illegality, although, in point of 
fact, one-half of them might have been so. 

It is said, however, that the court is to disregard '' tecdmi- 
calities" in the decision of this case ; true, so the Code de- 
clares, but in the same sentence, by a paHiculareoifpressiariy 
is defined in what sense the word technicalities is here used. 
The whole expression is, ^'not regarding technicalities or 
&tror0 m gelling the name of any eandidatefor such oJiceJ^ 
To my mind the inference is absurd, that because the law 
commands the court to disregard euch ^technicalities" as 
^ror in the spelling of a candidate's name, that therefore the 
judges and clerks need not be sworn, that therefore there 
need be no list of the voters' names, that therefore there 
need be no comparison of the poll-lists and the ballots before 
<»unting the votes ; in short, that therefore all the security 
and guard which the law has thrown around the poll is 
merely so much parliamentary advice to the judges and clerks 
of dection, which, whether they follow or not, shall make no 
flort of difierence with the rescdt. 

Again, it is said that the court is to regard the tmU of the 
majority as indicated by their votes. The argument which 
has been drawn from this partial statement of the law, if it 
proves any thing, proves too much. That mil of the ma 
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jority must not only exist, but it must be expressed^ and that 
BubBtantially in the mode designated by the law. If the 
elector were to vote mva voce, he wonld express his will, but 
not in such a mode as would authorize the court to consider 
it, because the law directs that his will shall be expressed by 
ballot. In this case, the record containing no evidence of 
what is known to the law as an election in Cow Creek pre- 
cinct, then, although the majority of the voters of that pre* 
dnct, if such an election had been held, wonld have willed 
the election of Day, there is no expressed will upon the sub* 
ject. Bnt it is said, the omission to keep a poll-book and 
retnm is the neglect of the judges and clerks, and the voters 
of that precinct should not be prejudiced by such neglect ; 
that when the elector deposits his ballot he is entitled to have 
it received by the county canvassers, no difference what may 
occnr by reason of the ignorance^ negligence, or corioiption 
of the officers who hold the election. This argument is liable 
to the objection that it assumes the fact in question, that is, 
that there were legal voters in Cow Creek precinct, and that 
they did deposit their ballots at an election therein for the 
plaintiff in error. Of all this there is no legal evidence in 
this record. No. parol evidence has been taken ; the certifi- 
cate of those persons professing to be judges and clerks is of 
no effect, because nothing appears from which they could 
certify such result, or any other. But if it were otherwise, 
tbe doctrine is erroneous, and is subversive of the true prin- 
ciples which lie at the foundation of the proceeding known 
as an election. All the regulations which the Code prescribes 
for holding elections are not merely directory to the officers. 
Some of them, I admit, are, and should be so held, bnt others 
are of the very essence and substance of the proceeding, with- 
out which it can have no effect. The rule which distinguishes 
between the statute that is directory and that that is not, 
though frequently difficult of application, is in itself simple 
and plain. 

For instance : the Code directs that the clerk of the county 
commissioners diall furnish the judges of election with two 
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poll'booka, five days at least before the election. The object 
of this statute is to secure poll-books properly prepared for 
the records of the election. As the most convenient method 
of securing this end, the clerical officer of the county is 
directed to furnish them. But suppose he omit to do so, and 
the clerks of the election provide themselves with poU-booksi 
and the election proceeds in all respects as if the statute had 
been obeyed by the auditor. This provision is directory, and 
a neglect to obey it by the auditor would not vitiate the elec- 
tion, provided the poll-books were obtained in some way and 
used. The result, in all respects, would be the same. But a 
poll-book, containing a list of the electors, and their numbers, 
beans a very different relation to the main object to be accom- 
plished, to wit, an election. Without something substantially 
conforming to it, there is no legal evidence that the event 
transpired, although there might be an assemblage of persons 
qualified to vote, and an individual expression of opinion upon 
some question to be decided at that election. If the poll- 
book can be dispensed with, then a collective expression of 
the will of the voters of the precinct may also be dispensed 
with, and each individual voter may send his vote by mail, 
QT otherwise, direct to the county canvassers. The neces- 
sity of the poll-book is not to be determined altogether with 
reference to the interests and rights of the supposed electors 
of Oow Creek precinct. The election is a public proceeding, 
in which the whole public have an interest, carried on at dif- 
ferent places all over the territory at the same time. These 
twenty-three votes, purporting to have been thrown at Cow 
Creek for Day, if counted, negative the expressed will of twenty- 
three legal voters in some other portion of Douglas Counly, 
say in Deer Creek precinct. Now, the twenty-three voters 
of Deer Creek precinct have a right to demand that, before 
the same number of voters shall be counted from Cow Creek 
precinct, negativing their legally expressed will, the legal 
evidence that an election was held at the latter place should 
exist and be produced. 
It is said that although these provisions of the law are di- 
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rectory, and may be obeyed or not at pleasure^ without affect- 
ing the resalt, yet there is sufficient security against fraud or 
mistake in the fact that the election is held openly and pub- 
licly, and that the judges and clerks, five in number, are 
sworn to ^' studiously endeavor to prevent fraud, deceit and 
abuse in conducting the same." By the same oath they are 
bound to conduct the election '^ according to law ;" yet, ac* 
cording to the doctrine of the majority, this part of the oath 
is only directory, and whether kept or not will not vitiate the 
election. For the same reason so much of the oath as relates 
to " fraud, deceit and abuse" may be considered directory by 
the judges and clerks, and kept or not at pleasure. But this 
security against fraud and mistake, which is found in the 
publicity of the transaction, and the oaths of the officers, un* 
der the doctrine now established, is a mere mockery. The 
judges and clerks may omit to take the oath, the statute i^ 
quiring them to be sworn being only directory. They may 
hold the election with closed doors, the statute requiring 
publicity is only directory. The voter is not to lose his rights 
upon account of these omissions, and so the election is left to 
the caprice of those who hold it. K illegal votes are received, 
quite likely no one remembers who gave them, no record has 
been kept of the voters' names, and, until this becomes known, 
no steps can be taken to show their illegality, or even to as- 
certain the fact that they were illegal. 

To be certain, then, of any security from fraud or mistake, 
or to have the means of its detection, if made^ there must be 
some limit to what is directory, something must be imperative. 
In Kneass^ Casey page 581, Pareone^ Select Eg[uity OaseSy 
Judge King says: ^Hhe manner of .receiving and recording 
votes is also prescribed, and the procedure in this respect de- 
manded by the law is most important to the prevention of 
fraud." Again, he says of the same duty, " this direction is 
among the vital provisions of the law, which no inspector, 
disposed faithfully to execute his duty, ought to omit, and the 
absence of which must tend to make the conduct of the elec- 
tion suspicions, if not absolutely illegal." 
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For these reasons, I conclade that the law requiring the 
clerks to keep a list of the names and the number of electors, 
is not merely directory, but absolute and imperative. That 
it is of the very substance of the thing to be done as the 
election proceeds, forming a vital and substantial part of the 
proceeding. To hold otherwise, would open a wide door to 
fraud, controversy and dispute, that cotild only be settled 
by a resort to the uncertain and contradictory memory of 
judges, clerks and bystanders— the very evil which this pro- 
vision is intended to gnard against. And if, in this particular 
instance, this instruction of the law would operate to exclude 
votes which were actually given in good faith, it is a misfor- 
tune which the parties must submit to for the time being. 
Mistakes are of daily occurrence in human affairs; and if 
the law were to be lengthened or shortened to meet each par- 
ticular case, it would beget more confusion than it would 
correct. 



f48 IS William Latshaw, Plaintiff in Error, v. Teeettoby of Okbt 

' ooN, Defendant in Error. 

J^rrar to Lane. 

1. It Is not error for tho eoart to refiise iastractioais to a Jary upon a tttte of 
things of which there is n» eyidence in the case. 

2, When several persons are jointly indicted, one is not a competent witness for 
another, without being first acquitted or convicted, though the defendants 
have separate trials. 

At the October Term, A. D. 1864, of the court below, 
Latshaw and one Orisman were enjointly accused by the 
grand jury of the crime of extortion, by means of malicious 
threats, against the person of the prosecuting witness. The 
prisoners severed in their trials, and Latshaw was tried, con- 
victed, and sentenced by the court to ^^ six months imprison* 
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ment in the conunon jail, and to pay a fine of one hundred 
dollars, and the costs of prosecution." The prisoner then 
moved for a new trial, which was overruled. Subsequently 
the judge, before whom the cause was tned, allowed a writ 
of error to bring the record into this court for review. 



'• Ghinn^ for plaintiff in error. 
JR. P. Baise^ for territory. 

DsADT, J. Section 34, page 189, of the Oode, upon which 
this indictment was found, is as follows : ^' If any person, 
dither verbally or by any written or printed communication, 
&hall maliciously threaten any injury to the person or pro- 
perty of another, with intent thereby to extort money, or any 
pecuniary advantage whatever, or to compel the person so 
threatened to do any act against his will, he shall be punished 
upon conviction," &c. 

The errors assigned by the prisoner are as follows : 

First. That the verdict was contrary to the evidence. 

Second. That the verdict was contrary to law. 

Third. That the court misdirected the jury. 

fourth. That the court improperly refused the testimony 
of the witness, Archibald Crisman. 

The bill of exceptions contains all the evidence given to the 
jury. The prosecuting witness was the only witness called to 
the stand. The first two groxmds of error are a mere repeti- 
tion of one another. We think the evidence warrants the 
conclusion of the jury ; and although it should be a question 
of doubt whether the guilt or innocence of the prisoner is the 
correct conclasion from the facts, the question has been de- 
cided by the jury; it was their peculiar province to decide 
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it, and the court below was con*ect in refuBing to Bet the ver- 
dict aside. 

The third error, " that the court miBdirected the jury," will 
now be considered. Before the jury retired, the counsel for 
the prisoner asked the court to charge the jury, as follows : 
^^ That if the jury believe, from the evidence, that Latshaw 
and Crisman, or either of them, did, by assault and putting in 
fear, feloniously rob, steal and take from the person of wit- 
ness, John P. Williams, the watch mentioned in the indict- 
ment, at the time therein specified, they, or the one making 
the assault, either being arnied or unarmed, the jury cannot 
find defendant guilty under this indictment." This instruc- 
tion the court gave in charge to the jury, but added, " that 
in this case no assault was made." It is now contended for 
the prisoner that the court erred in adding the words " that 
in this case no assault was made," and to support the argu- 
ment, that familiar axiom of the law is cited, '^ that it is the 
province of the court to decide upon the law, and the jury 
upon the facts." Whenever there is ant/ evidence tending to 
prove a fact within the issue, the jary must pass upon it; 
and it is error for the court to instruct them that such a 
fact does or does not exist, that it has or has not been proven. 
But when there is no evidence tending to prove a fact, and 
counsel seek by instructions or argument to submit the ques- 
tion to the jury, the court, in its discretion, may very pro- 
perly say to the jury that no such question can arise in the 
case. The court is not bound to give instructions which, al- 
though as abstract propositions of law may be correct, yet 
with reference to the case made, are irrelevant. Such instruc- 
tions can only serve to embarrass the minds of the jury by 
burdening tlieir deliberations with the considerations of ques- 
tions of fact, and the application of principles of law that are 
foreign to the issue they have sworn to try. We think there 
was no evidence given to the jury that an ^^ assault was made." 
The threats of personal injury are all made with distinct 
reference to some time in the future, and upon contingency 
that the witness should continue to withhold from the pria- 
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oners the property sought to be obtained by such threats. 
An asBOuU is an attempt with force or violence to do a cor- 
poral injury ; the act must be accompanied with such circum* 
stances as denote at the time an intention, coupled with a 
present ability of actual violence against the person of another. 
{See 1 Sdw. IT. P. 6ih edit. 27 ; 1 Buseely 862; Boo. Ahr. 
AesaulL) From this definition of assault, it is clear ^^ that in 
this case there was no assault made/' and, therefore, no error 
in the court to so instruct the jury. 

A second instruction was asked by the counsel for the 
prisoner, which was refused by the court. It is in these 
words : '^ That if defendant, Latshaw, or Latshaw and Cris- 
man together, did, by threats, and putting witness, J. P. 
Williams, in fear, compel him then and there to give up his 
watch to defendant, Latshaw, then Latshaw cannot be con- 
victed under this indictment." That the refusal to give this 
instruction to the jury was not erroneous, is so plain that it 
need only be compared with the words of the section upon 
which this indictment was founded. The instruction describes 
substantially the very offence embraced in the thirty-fourth sec* 
tion, and if the jury believed '^ that defendant, Latshaw, did, by 
threats, and putting witness, J. P. Williams, in fear, compel him 
to give up his watch," and that said Latshaw made such threats 
with that intent, then it was their duty to find the prisoner 
guilty. The fact that the property had been given up under 
the influence of the threats, could not palliate the prisohei^s 
guilt, or take the offence out of the statute. The intent of 
ihe prisoner constitutes the gravamen of the offence, without 
reference to the effect produced upon the party threatened. 
The latter may be a courageous man, and refuse to give up 
his property, whatever may be the threats or intention of the 
prisoner ; or he may be a timid man, and immediately do- 
Uver it ; but in either event, the intention of the prisoner to 
extort the property is the question to be determined by the 
jury, and if they find he made the threats with the intent to 
extort the property, the subsequent conduct of the party 
threatened can neither enhance nor palliate the guilt of the 
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accused, although it may be considered by the jury, for the 
purpose of detenuiniug the main question, the intent. 

The only remaining error to be considered is the refusal to 
permit Crisman, the co-defendant, to be sworn upon the trial 
as a witness on behalf of the prisoner. As this seems to be 
the point relied upon by the counsel for the prisoner, we have 
given it careful attention, and conclude that upon authority, 
reason and public policy, the refusal was correct. Counsel 
for the prisoner have, in the argument, placed Orisman in 
the position of an accomplice. The authorities cited to show 
that he is a competent witness, have reference to accomplices, 
and accomplices merely. While it is admitted that Crisman 
is an accomplice, it is equally apparent that he is something 
more. He is a co-defendant, jointly indicted with the pris- 
oner, and a party to the record. For the prisoner, it has 
been said, that if one, jointly indicted with others, cannot be 
a witness for his co-defendants, the prosecution may oppress 
a defendant by including in the indictment the names of the 
defendant's witnesses, and thus preclude him from the benefit 
of that testimony, which would exonerate him from the charge. 
But the assumption is incorrect in point of fact. The prose- 
cution is not the suit of a private person, which is sometimes 
converted into the means of gratifying private malice or 
spleen, rather than the enforcement of a right, or the redress 
of a wrong. The prosecution is the act of the people collec- 
tively, moviug by means of preconstituted authorities, unin* 
terested in the result, save to punish the guilty and to acquit 
the innocent. It is not likely that twenty-four grand jurors, 
sworn to act impartially, would lend their sanction to oppres* 
sion of this kind ; and if by misapprehension such an instance 
should occur, the accused is not without remedy. Upon the 
close of the testimony for the prosecution, if no evidence what- 
ever be given against any one of the persons joined in the 
indictment, such person is then entitled to his discharge, and 
may be examined on behalf of the other defendants. {See 
CkUty^e Orim. Law^ vol. l^p. 626, and authorities there cited; 
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State y. Shaw, 1 JSoot, 134 ; C. <& H.'a Notes, part 1 ; Phil. 
Ev. n. 25.) 

In this territory, all persons jointly indicted for felony may 
have separate trials, as a matter of right. (See Code^ sec. 2, 
p. 262.) All persons jointly concerned in the commission of 
a crime must, in the very nature of things, have a strong in- 
terest in the acqnittal of their fellows. If, by severing in 
their trials, they may be witnesses for each other, each has 
an inducement, with which no pecuniary interest can com- 
pare, to procure the acquittal of the other. Reason and ex- 
perience teach that if the practice was established, it would 
be highly dangerous and subversive of justice. Ko authority 
has been found making a person so situated a competent wit- 
ness for his co-defendant. ^^ When several persons are jointly 
indicted, one is not a competent witness for anotlier, without 
being first acquitted or convicted, and it makes no difference 
whether the defendants plead jointly or separately." {The 
People V. BiUy 10 John. Pep. 95.) So, where two were 
jointly indicted for larceny, and being separately arraigned, 
pleaded and were tried separately, it was held that a party 
in the same indictment cannot be a witness for his co-defend- 
ant, until he has been first acquitted, or, in some cases, con- 
victed, whether the defendants be jointly or separately tried. 
{Campbell v. The Commonwealth, 2 Virg. Cae. 314.) " De- 
fendants, jointly indicted, cannot be witness for or against 
each other until they are discharged from the prosecution, or 
convicted." {State v. Mooney, 1 Yerger.) " When several 
defendants are indicted together, one of them cannot regu- 
larly become a witness for the others." {Chitty^s Crim. LaWy 
vol. Ijp. 626-) 

Judgment afiirmed. 
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Territory v. LttohAW. 



r~ig Tbeetioet of Obbgon, Plaintiff, v. William Latshaw, De- 
fendant. 

Indictment far Betartion.— Petition for a new trial. 

Kewly discoTered evidence to impeach • witness upon a former trial, is not 
ground for a new triaL 

jB. p. BoisBj for plaintiff. 
J/1 Chinnj for defendant. 

Deadt, J. At the October term, A. D. 1854, of the District 
Court for Lane Coantj, the defendant was indicted, tried and 
convicted of malicions threats against the person of John P. 
Williams, with intent to extort certain property from the said 
Williams. The record was afterwards brought to this court, 
on error, bj the defendant, and at this term the judgment of 
the court below was affirmed. The defendant now petitions 
in this court for a new trial, on affidavit of newly discovered 
evidence. The proceeding is founded upon the 6th section, 
page 24:7, of the Code. It authorizes the Supremo Court to 
" grant a new trial for any cause for which by law a new 
trial may be granted." The newly discovered evidence is 
appended to the petition of the defendant, in the form of 
affidavits of various persons, and is to the effect that the 
affiants would not believe the said John P. Williams on oath. 
The said Williams was the only witness called and sworn on 
the trial below. 

Without considering the question of diligence on the part 
of the defendant in not ascertaining this testimony in time to 
be used on the trial, we think the application for a new trial 
must be refused. This evidence all tends to impeach the 
credibility of the prosecuting witness, and to nothing else. 
To entitle a party to a new trial, the evidence ^^ must be ma- 
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^ma2 ^ the issue joined, material to the point to be decided 
by the verdict, and not collateral ; it must go to the merite of 
the case, and not to discredit or impeach a former witness.'* 
{SkOe V. Oarr, 1 Foster's {N. H.) JS. 166.) 

The issue to be tried was, whether Latshaw had been guilty 
of extortion or not. While it was competent for the defend- 
ant to show to the jury that the prosecuting witness was 
more or less unworthy of credit, and thereby lessen the weight 
of his testimony with the jury, yet the credibility of Williami 
was not the issue to be tried. It was a collateral question. 
In deciding motions for new trials, on account of newly dis- 
covered evidence, courts have found it necessary to apply 
somewhat stringent rules, to prevent the almost endless mis- 
chief which a different course would produce. In criminal 
cases, especially, would this be the case. 

Petition dismissed. 



S. W. MosB, Plaintiff in Error, v. Thokas Cullt, Defendant 

in Error. 

M^ror to Clackamas. 

In a suit upon a note, an allegation in the complaint that " defendant made hie 
promissory note in writing, and thereby promised to pay plaintiff," is eaffi- 
dent to show that plaintiff is the owner of the note. 

A. E. Waity for plaintiff in error. 

A^ Campbell^ for defendant in error. 

Dbady, J. This was an action at law upon a promissory 
note made by Moss to Cully. At the September term, A. D. 
1854, of the court below, judgment, on demurrer to the com- 
plaint, was rendered against Moss, for the sum of three thou- 
sand five hundred and forty dollars and fifty cents. 
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It is not necessary to formally pass upon any of the errors 
assigned, except the fourth. The others refer to the suffi- 
ciency of the summons ; and the party, by appearing to it, 
and pleading to the action, has confessed that it answered 
the purpose for which it was intended ; that is, to bring the 
defendant into court. 

The fourth error is, that the complaint does not show that 
Cully was the owner of the note sued upon. The complaint 
alleges that Mobs ^^ made his promissory note in writing, and 
thereby promised to pay to the plaintiff," &c. "So delivery 
is expressly averred ; and now it is said for Moss, that delivery 
being essential to the plaintiff's title, it must be expressly 
averred or fairly implied from the allegations which are made» 
We think the doctrine is correct, and that the case is clearly 
within the rule. Although delivery be essential to a deedj 
yet it need not be expressly averred, the delivery being im- 
plied in the allegation that the deed was made. {See Chitty^s 
Plea. vol. 1.) 

Here the allegation is that the party " made his promissory 
note, and thereby promised to pay the plaintiff.^^ How could 
this be done without a delivery of the note ; and if it was 
done, what doubt can be raised that the plaintiff ia not prima 
facie the owner of the note, and entitled to sue upon it. 
Oounsel have suggested that for aught that appears upon the 
face of the complaint, the plaintiff may have obtained the 
note surreptitiously, by mistake, or fraud. True it is, all this 
and more may be, but is it co f K it is, the defendant knows 
it, and can plead his own defence. The plaintiff states his 
own case and not the defcDdant's, nor is he bound to antici- 
pate every or any possible defence that may be made aud 
negative the same. The complaint is a legal statement of the 
facts which constitute the plaintiff's cause of action. 

Judgment affirmed. 
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TffBBnx)BT or Obegok, eof rd. M. G. Kennedy, v. Thomas 

Pyul 

Action at law far usurping the office of Sheriff cf Jackson 

County. — Reserved from Jackson. 

1. In cue of a contested election the office will be g^Yen to him who his the 

right by the yotea of the electors. 
8. The legislature can change the term of an office, after it is filled, from two 

years to one. 

This cause was reserved for the decision of this court, upon 
an agreed state of facta^ in the place of a special verdict. 
From this it appears that at the general election held on the 
6th day of June, A. D. 1853, one William Galley received 
four hundred and eighty-three votes for the office of sheriff 
for Jackson County — ^the relator received four hundred and 
eleven votes for the same office. Subsequently, the relator 
contested the election of Galley, under the act of February 
3d, 1851, to provide for and regulate general elections, on 
the ground that Althouse, Brownsville and Sucker Greek 
precincts were situated south of the forty-second parallel of 
north latitude, and consequently not in the county of Jack- 
son. The three justices, who by the statute were authorized 
to decide the contest, determined, on the testimony of a sea- 
captain, that those precincts were south of the forty-second 
parallel, and gave the office to the relator. The relator was 
then duly qualified, and entered upon the discharge of the 
duties of the office. By an act of Assembly, passed on the 
31st day of January, 1854, the electors of Jackson County 
were authorized to elect a sheriff at the next election, on the 
6th of June, 1854. At this, the relator and the defendant 
were candidates for the office of sheriff. Pyle received four 
hundred and eighty-nine votes; the relator three hundred 
and twelve votes. Pyle was duly qualified and entered upon 
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the discharge of tbe duties of the office. This action was then 
brought by the prosecuting attorney, on the relation of Ken- 
nedy, to oust Pjle from the office. 

Boise df Chinn^ for relator. 

Z. F. MosJier^ for defendant. 

Dbady, J. The first question raised to be determined by 
the court is the right of the relator to the office, independent 
of the act of Assembly under which the election was held, 
when Pyle, the defendant, was elected. It is admitted that 
the relator was sheriff de facto prior to the election of Pyle. 
He was in the office by color of right, and exercising the 
powers and duties of it. So far as the rights of third persons 
or the public were concerned, his acts were as binding as if 
he had been an officer de jure, {Burke v. EUiott^ 4 Iredell^ 
865 ; Gilliam y. Reddick^ 4 lb. 368 ; SeJdencker v. Bisley, 
3 Scam. 483.) But in this proceeding the question is directly 
raised, and the relator is a party. In his complaint he alleges 
that he was ^^ duly elected." This is denied by the defendant 
*^ Where suit is brought against individuals, who justify as 
public officers, they must show themselves officers dejure.^^ 
{Blake v. Sturtevanty 12 iT. Bamp. 567 ; ScMeneker v. -ffw- 
%, 3 Scam. 483.) 

And, by a parity of reasoning, it matters not whether the 
party claim a right as party plaintiff or defendant If he 
claims the right in question by virtue of being a " public 
officer," he must show that he is such officer de jure before 
he can maintain such action or sustain such defence. By the 
agreed case it is admitted that the relator was not elected at 
the general election, held in June, A. D. 1853 ; but that one 
GtJley received a majority of the legal votes cast at that elec* 
tion for the office of sheriff. But it is insisted that the de- 
termination of that question on the contest, by the three 
justices, is final and conclusive, and that this court cannot go 
behind that detennination, however the fact may be* The 
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inquiry by tlie justices is in the nature of vox inquuition. 
By the law they are made part of the madiinery of electioD, 
for the purpose of ascertaining who has received a majority 
of the votes, in case the contingency of a contest should arise 
between two candidates for any counly ofiSce. Where the 
right to the office is the question directly in issue, it is merely 
prima/acie evidence of that right, and may be overcome by 
the party who denies such right. Upon these principles, it is 
not a question of doubt (the facts being admitted) in whose 
favor the law and the right is, upon the first question pre- 
sented by the record. The right to the office is not in the 
relator. The admitted facts overcome the prima facie case 
made by the inquest of the justices, and show that that in- 
quest was erroneous ; that the precincts thrown out were not 
south of the forty-second parallel, but north of it, and, con- 
sequently, in the county of Jackson ; and, therdbre, that the 
relator was not, in point of fact, " duly elected" at the general 
election in 1853, as he alleges in his complaint. 

The second question is the validity of the act of Assembly 
under which the defendant claims to have been elected. For 
the relator, it is contended that the office is a franchise — a 
property of which consists in the fees and emoluments of the 
office. That, by election, the office was vested in him for a 
term of two years, and it was not competent for the legisla- 
ture to shorten his term of office, by providing for the election 
of a successor before the expiration of that time. We 
think differently. Public offices are created for the con- 
venience of the public, and not the officer. It is competent 
for the legislature to abolish such offices when created, to 
shorten or lengthen the term of office, or to increase or de- 
crease the compensation. This position, of course, is to be 
understood with reference to such offices as are not protected 
from such interference by constitutional inhibitions upon the 
le^slative power. In this territory there is no limitation 
upon the legislative power in this respect, and the subject 
rests in the sound discretion of the legislature. K, in the ex- 
ercise of that discretion, they deem it proper to pass a law 
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restricting the term of office for sheriff to one year, the court 
cannot review that discretion. It will make no difference 
whether the law in question be general' and apply to the 
whole territory, or whether it be special and apply to one 
county. That is the case. 

Admitting the relator to have been " dnly elected/' after 
such election the legislature cut down the term of office from 
two years to one. If the legislature had reduced the fees of 
the office one-half, instead of the term of office one-half, the 
effect as to the relator would have been the same, so far as 
pecuniary injury is concerned. Ko one will contend for a 
moment that, in the absence of any constitutional inhibition, 
it was not competent for the legislature to have thus reduced 
the fees. Yet, if the position of the relator's counsel be cor- 
rect, that the office is a franchise, the property of which (con- 
sisting of the fees and emoluments) is vested by election in 
the relator, it is not perceived wherein lies the difference in 
the two instances, so far as the power of the legislature is in 
question. If it is competent to redace the value of the office 
one-half, by decreasing the officer's emoluments, it is equally 
competent to do the same thing by changing the term of 
office from two years to one. 

Although some of the older cases and decita of elementary 
writers may be opposed to the doctrine we have announced, 
touching the nature of public offices and the^ower of the 
legislature over them, it is sustained by the more modem de- 
cisions, by the common practice of nearly all the legislative 
bodies of these States, and the genius and spirit of our in* 
stitutions. 

Judgment for the defendant. 
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Lotus Yanbolf, Plaintiff, v, Dani bl OnB, Defendant. 
Appeal from Marion. — Chancery Injunction. 

A settler, with an Indian woman for a wife, I3 a ''married" man, within the 
meaning of the 4th section of the donation act. 

In the Distriet Court of Marion County, at the November 
tcrrn, an injunction in this cause, previousij granted by the 
chief-justice, on a hearing at chambers, was rendered per« 
petual, enjoining the defendant from farther use and occnpa* 
tion of the plaintiff's land claim. Defendant appealed from 
the decision of the District Court, and, upon hearing in the 
Supreme Court, the decree in the court below was affirmed. 

J. K. Kelly for' plaintiff. 
J, O, WUson, for defendant. 

Williams, C. J. The difficulty in this case consists in 
determining whether a settler, in all other respects qualified, 
can hold 640 acres of land under the donation act, when the 
wife of such settler is a woman of the Indian race. Defend* 
ant admits that he has attempted to take and use the south 
half of plaintiff^s claim ; but says the said south half has been 
set apart by the surveyor-general to the Indian wife of plain- 
tiff; therefore, he has a right to take and treat the land so 
set apart as \ acant land. 

Plaintiff claims under section four of said act, which pro* 
vides that " there shall be and hereby is granted to every 
white settler or occupant of the public lands," &c., but it is 
said that '^ plaintiff's wife is not white," therefore she cannot 
take and hold under said section. 

Admitting the premises to be correct, the conclusion does 
not follow, unless the wife is to be regarded as a '^ settler" 
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within the meaning of the donation act. Beyond all question, 
if the wife mnst be qnalified as a " settler" in one respect, she 
mnst be so qnalified in all respects ; so that she must not only 
be of the required color, but of the required age and capacity, 
or she is entitled to nothing under said act. If the wife of a 
competent settler has no rights under the donation act, be- 
cause she is not " white," then it is perfectly certain that the 
wife of such a settler has no rights under said act, unless she 
is over the age of eighteen years, for the law, in one breath, 
prescribes both age and color. Such a conclusion would not 
only contravene the obvious meaning and uniform construc- 
tion of said act, but would destroy the hitherto unquestioned 
right to a large amount of property in Oregon. Furthermore, 
if the wife onlv takes as a '* settler," she must be a " citizen 
of the United States ;" or, in the language of the act. must 
have " made a declaration according to law of his intention 
to become such." Independent of any inference to be drawn 
from this language, it can hardly be supposed that Congress 
intended to drive the wife of an American citizen, if of foreign 
birth, to the extraordinary and unusual process, for females, 
of naturalization by the courts, before she could participate 
with her husband in the benefits of the said act. 

Section five of said act provides, that to " all white male 
citizens" emigrating, &c., shall be granted, &c..; "if married, 
320 acres, one-half to the husband, and the other half to the 
wife, in her own right." This, section difibrs in phraseology 
somewhat from section four, but the manifest object of that 
difference is to give persons, emigrating to Oregon after 
1850, one-half as much as section four gives to emigrants be- 
fore that time. So far as the provisions for the wife are con- 
cerned, the language of both sections is substantially the 
same. Now it is demonstrably certain that the wife, under 
section five, does not take on account of her color, age, or coi> 
duct as a settler, but by virtue of her matrimonial relations 
to a legal settler. If this be not so, then tJie wife, to Iiold 
under said section, must be a " white male citizen," which is 
impossible. Congress surely did not intend to make it more 
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difficult for females, coming to Oregon prior to 1850, to hold 
land, than for those who came after that period. Section 
four grants to every " white settler, or occupant," &c. ; section 
five to all " white male citizens.'* Whatever difference as to 
females may be found in these sections, certain it is, that 
section five is more exclusive in ito language than section^ 
four. 

Section six provides, that at certain times '^ each of said 
settlers shall notify the surveyor-general of the precise tract, 
or tracts, claimed by them respectively." " Said settlers," 
referred to here, are the settlers mentioned in sections four 
and five. Now, if the wife is one of "said settlers," she 
mnst notify the surveyor-general of the precise tract which 
she claims, and this she cannot do, for she is not allowed to 
claim any precise tract till it is designated for her by the 
survey or-general. If, then, she is not bound to notify under 
section six, she is not a " settler" under sections four and five. 
Provision is made in section eight for the widow, where one 
18 left by the decease of " any settler," but there is no implica- 
tion that " any settler" may die and leave a widower. Taking 
all parts of the law together, it is evident that the qualifica- 
tions of a husband, as a " settler" per se^ qualify the wife, so 
that each gets an equal share of the donation. Whenever a 
claimant is otherwise competent, he is entitled to 640 acres, 
under section four, " if a married man," and no other exposi- 
tion of his family affairs is necessary to establish his right. 
More than this, the surveyor-general has no authority, by law, 
to inquire into, or receive evidence as to the age or complex* 
tion of a claimant's wife ; such claimant is not bound to prove 
more, or pennitted to prove less, than the said act requires, 
to perfect his title to a land claim. 

Now, is not a man, legally married to an Indian woman, 
as much a " married man," to all intents and purposes, as 
though his wife were the "fairest of the fair?" Is not an 
Indian woman, married to a white male citizen of the United 
States, " a wife in every sense of the law ?" If two women 
are married in the same way to the same sort of men, can it 
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be said that one is a ^^ wife" because she is white, and that 
the other is not a " wife" because she is copper-colored ? Are 
the children of a white man and an Indian woman, legally 
married, bastards, because their mother is not white ? The 
conclusion is irresistible that an Indian woman, married to a 
" settler," is a " wife," within the meaning of the donation 
act, and, therefore, on account of her wifeship, entitled to 
one-half of her husband's claim. But it is said tliat an Indian 
woman is an alien, and, therefore, has no inheritable blood, 
and cannot be endowed of her husband's estate. Admitting 
this to be true, it is wholly immaterial, and avails nothing in 
this case. The question here is, not what would be the rights 
of an Indian wife in the estate of a deceased husband, at com- 
mon law, but what are her rights under the donation act, as 
the wife of a living legal settler. Congress could give land 
to an Indian wife as well as to any other person, and the sim- 
ple question is, whether Congress has done so or not. If 
Congress has done so, which is evident, then the matter of 
blood is as unimportant as that of color. But this absurd 
doctrine that one has inheritable blood, and another has not, 
is exploded here, for by our law aliens can purchase, inherit, 
hold and convey property, as if they were native-born citizens. 
It is said that the policy of the government has been to keep 
the whites and Indians apart, and, therefore, it is not to be 
supposed that Congress would, by law, sanction marriages 
between them. 

Whatever policy upon this subject government may have 
pursued elsewhere, its course here has been different, for 
white persons were invited to settle in this country before 
any steps were taken by government to remove the Indians, 
or extinguish their right to the soil. When the donation act 
was passed, Congress must have known that many of the 
early settlers of Oregon had married Indian women ; and if it 
was not intended to place men so married upon the same 
footing with other married men, why did not Congress say 
so, instead of using language, by the terms of which they 
were clearly embraced ? Much is said about the advantages 
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to the country of a decision against the right of Indian 
wives to hold under the donation act. Doubtless it would 
be better if land so held belonged to white men ; so it would 
be better if the lands of the indolent were in the hands of the 
industrious ; but such considerations, if worthy of notice at 
all, cannot weigh against the plain meaning and effect of the 
statutes. These views, it is believed, comport with those 
taken of this question by the land department of the govern- 
ment. 

Established constructions of the donation act, under which 
persons in good faith have acquired rights, ought not to be 
suddenly changed to the destruction of such rights, unless 
for more important reasons than appear in this case. Indian 
women, as the wives of white men, and the offspring of such 
marriages, are unavoidably a part of our people, and it is 
better that they should have property and homes, than that 
they should be worthless and wandering vagabonds in the 
country. 

Beference is made to the provision for ^^ American half* 
breed Indians," as showing an exclusion of all other Indians 
from the benefit of said act. No other Indians, it is true, can 
take as settlors, under said act ; but married women, let it be 
remembered, take as ^'wives'' and not as "settlers." Some 
doubt remains as to whether the south half of plaintiff's 
claim has been set apart to his wife or not ; but, in any event, 
plaintiff is entitled to the possession and use of said lands. 
It is therefore ordered, that the injunction heretofore granted 
in this case be made perpetual, and that defendant be forever 
restrained from committing waste or trespassing upon the 
land described in plaintiff's petition. 

Judgment for plaintiff* 
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Philestee Lee, PlaintiflF, v. Daniel Simondb, Defendant. 

Action of Bight. — Adjourned into Supreme Court from the 

District Court of Linn. 

1. Residence mnst be determined from all the facts and circmnstances in each 
particular case. 

2. Courts have jarlsdiction where one seeks to maintain and defend the posses- 
sion of a claim agiunst another; and, in such a case, the objection that plain' 
tiff's claim is not in a " compact form," will not be entertained. 

This suit is brought to recover possession of a certain tract 
of land in Linn County. The facts material to a decision of 
the case are as follows : Simonds took the claim in dispute in 
the fall of 1849 ; lived on it the ensuing winter ; started for 
Illinois in the spring of 1850 ; said he was going after his 
family ; would bring one of his sons if his wife did not come ; 
would return if he lived ; left the claim in dispute in posses- 
sion of Carroll as bis agent ; small field on east side of it ; 
promised to write Carroll every opportunity, directing him 
how to manage claim; told him not to sell it under two 
years; if sold, proceeds to be applied to the support of 
schools. Simonds also left another claim, or parcel of land, in 
the possession of Peterson. Carroll heard that Simonds, on 
his way to Illinois, left Portland sick ; heard that he died in 
California ; took the claim as his own ; took it because he 
was told, and believed, he could not hold it for another; 
people threatened to jump it; took it to keep it from being 
jumped ; worked on it ; did not live on it ; sold it to Lee in 
the fall of 1850 ; nothing said to him about Simonds ; sold it 
as his own ; sold it for $700 ; Lee paid him. Lee went on ; 
has resided on and cultivated it ever since. Simonds came 
back in the fall of 1851, put up his tent on the claim, went 
into it ; put up a house afterwards on claim ; lived in that; 
has attempted to hold possession since. Somers claims land 
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between Lee's house and the tract in dispute. Suit between 
Somers and Lee about the possession of that land decided for 
Juee* 

Harding <& Grover, for plaintiff. 
Thorntony for defendant 

WuxiAMS, C. J. These facts show that Lee took posses- 
sion of the land in dispute in the fall of 1850 ; but Simonds 
says that he was then presiding upon and cultivating" said 
land, and, therefore, Lee's possession was wrongful as against 
him. Was Simonds residing upon and cultivating the land 
in dispute in the fall of 1850, within the meaning of the do- 
nation act? If he was there, his claim is prior in time and 
paramount in right to the claim of Lee, but if he was not^ 
then Lee's possession, commencing in 1850, must be preferred 
to the possession of Simonds, commencing in 1851. Simonds 
and his family were in the State of Illinois in the fall of 1850. 
Admitting that Simonds might be with his family in Illinois, 
and at the same time residing upon a claim in Oregon, yet 
considerable evidence is necessary to overcome the presump- 
tion that a man's residence, at any given time, is where he 
and his family are actually living at that time. Confessedly, 
the family of Simonds were residing in Illinois in 1850, and 
had never been in Oregon ; and, as a general rule, the resi- 
dence or home of a man is where his family resides — though 
this is not always the case. Simonds tries to establish his 
residence upon this claim in the fall of 1850, upon the naked 
fact that he lived there through the winter of '49 and '50 ; but 
if that fact of itself proves that he resided there at that time, 
then the fact that he was in Illinois through the winter of 
1850 and '51, proves that he resided there at that time. 
" Personal presence in a place," says Chief- Justice Shaw, in 
Sears v. Boatatiy 1 Met. 250, ^^ is one circumstance to determine 
the domicil, or the fact of being an inhabitant, but it is far 
from being conclusive." Simonds, it is true, said, when start- 
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ing for the States, that he was going after his family, and in- 
tended to return, if he lived ; but if this goes far enough to 
prove a residence in Oregon, it falls far short of proving a 
residence upon the particular land in question. 

There is no evidence in this case to show that Simonds said 
at any time that his residence was upon the land in dispute ; 
that he ever declared or intended to put his family on it when 
they came to Oregon ; that he ever made any improvements 
on it, or did any thing to make it a comfortable or permanent 
home for himself and family. When the claim came into the 
hands of Lee, there was a small field on it, but when or by 
whom made does not appear ; it is probable that Simonds 
had a tent, cabin, or house on the claim to live in through 
the winter of 1849 and '50, but there is no direct evidence to 
this point. Doubtless Simonds was anxious to hold the claim 
until ho returned from Illinois, but whether as a place of resi- 
dence, or for purposes of speculation, cannot be determined 
from the testimony. Nothing in the case enables us to say 
whetlier Simonds, after his return from Illinois, intended to 
have his residence upon the claim in dispute, or upon the 
one left in Peterson's hands. Chief-Justice Shaw, in Thorn,' 
dyke v. Boston^ 1 Met 242, very properly says : " No exact 
definition of domicil can be given ; it depends upon no one 
fact, or combination of circumstances, but from the whole 
taken together it must be determined in each particular case.'' 
Whether a man resides upon a claim or not, at a particular 
time, is a question of fact to be decided from declarations, 
acts and circumstances of the person concerned, made and 
existing prior to, and at the time the controversy about his 
residence originates. Temporary absence by a settler from 
a claim, upon which he has established his residence, doee 
not necessarily change or afiect that residence, if it is in point 
of fact the home of the settler while away, and he looks to it, 
and treats it as his actual permanent home. Simonds, it is 
conceived, never had an actual home upon the,claim in ques- 
tion. Lee's right, as against Simonds, is quite as good, if not 
better, than it would have been if Simonds, when he went to 
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minoifl, had not left the claim in the possession of Carroll. 
No one, bj proxy, can make or continue sach a residence 
upon the public lands of Oregon as the donation act con- 
templates, and therefore the possession of Carroll could hare 
been of no avail to Simonds, as against third persons. Kot- 
withstanding Carroll obtained the possession of this claim 
as agent, he could not hold it in that capacity, so as to make 
his possession in law answer for the possession of Simonds. 
Carroll's possession was his own to all intents and purposes, 
or it was no possession at all. Simonds transferred the pos- 
session of the land in question to Carroll in the spring of 1860. 
In the fall of the same year, Carroll sold and transferred the 
possession to Lee, so that Lee was not a disseizor, but a regu- 
lar successor to Simonds in possession of the premises ; but it 
is said that Carroll was guilty of a breach of trust in selling 
the claim to Lee. Whether this be so or not, Lee, it seems, 
found Carroll in the actual possession of the claim, and for 
aught that appears, purchased it in good faith ; and haying so 
purchased, he took the possession which Carroll received from 
Simonds, and holds it unaiBTected by any dispute between the 
two, as to their duties and obligations to each other. 

Objection is made to the jurisdiction of the court in this 
matter, on the ground that it is a case of conflict of bounda- 
ries, and, pursuant to section six of the donation act, should 
be determined by the surveyor-generaL One illustration 
will suffice to show the correct view of this question : A. and 
B. have adjoining claims, and a dispute as to the boundary 
line between them. Proceedings for the sole purpose of set- 
tling this dispute, while the land claimed by both is in com- 
mon, must be had before the surveyor-general, and are not 
cognizable in the first instance by the courts. But if A. 
attempts to appropriate the disputed tract to his own exclu- 
sive use by enclosure, or otherwise, then B. may invoke the 
aid of the courts to maintain and defend his possession, and 
in the same way A. may protect himself against B. Such a 
procedure may incidentally involve a decision as to boundary ; 
but the courts, from the necessity of the case, must have this 

Vol. L 11 
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power, otherwise the occupant of a claim might ran his pre- 
tended boundaries around a neighbor's land, and thus obtain 
its use for years. This point is more fully discussed in the 
case of Woodddes v. Mickey ^ decided at this term. 

Objection is also made to Lee's right of recoyeiy, on the 
ground that his claim is not in a " compact form." Gourte 
will not undertake to say whether a claim is in a compact 
form, or not, so as to change, or curtail possession, but leave 
that question to the exdusive jurisdiction of the land office. 
Compact form i& a relative, and not aa absolute requirement, 
for a claim taken under certain circumstances might be com* 
pact in form, and be entirely different iu shape from a daim 
taken under other and different circumstances. Courts will 
not anticipate the govermnent in deciding a question of this 
kind. Somers, it appears, claims the land lying between the 
house of Lee and the tract in dispute, and that contest, it is 
said, is still pending before the surveyor-general. Somers 
tried to dispossess Lee of the said lands by an action of forcible 
entry and detainer, and was defeated, and the record of that 
suit is in evidence here ; so that thus far it seems Lee is in 
possession of the land in dispute between him and Somers, 
and has a right to the exclusive possession of the land in dis- 
pute between him and Simondd. 

Judgment fctr plaintiff. 
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William T. Newby, et al.^ PlaintiffB in Error, v, Tebbttort 

OF Obegon, Defendant in Error. 

jError to YamhiUy and PetUionfar New Trial. 

1. A party caimot apply for a new trial in the District Court, and, being there 
denied, apply, on the same grounds, to the Supreme Court therefor. 

2. What constitutes an mdawful assemblage nnder the statute. 

Olney, J. The petitioners having been conyieted, in the 
DiBtriet Court of Yamhill Oountj, of the crime of riot, have 
applied to this court, in pursuance of the statute, for a new 
trial. 

Thej allege that the jury misunderstood the instructions 
of the court, and they produce the affidavits of several of the 
jurors of that &ct. If jurors could be allowed to impeach 
their verdict by such affidavits, and if this jury mistook their 
instructions, and even if the instructions were errcmeous, stiU 
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we are fiatisfied that the verdict is correct upon the eyidenoe, 
and ought not,. therefore, to be set aside. 

The record does not show the objection that a new trial 
was applied for in the District Gonrt. 

We are not prepared to say that a second application could 
not be made under proper circamstances ; but the two courts 
have concurrent jurisdiction to grant new trials ; and a party 
cannot be allowed to experiment first in the one court and 
then in the other, for the same cause, or for any cause of 
which he might, by due diligence, have availed himself on 
the first application. 

We shall not, at this time, establish the rule, that under no 
circumstances will such affidavits, as are offered in support of 
this petition, be received. They have been received in some 
courts, and rejected in others ; and a majority of this court 
would reject tiiem, as at present advised, were it not that the 
case can be disposed of on other grounds, in which all of us 
fully concur. 

Petition denied. 

KeUy db Chinn^ for plaintiffs in error. 

If. Evher^ for defendant in error. 

Williams, 0. J. Plaintiffs in error, who were convicted 
in the court below of a riot, or unlawful assembly, in whip- 
ping one Miller, make a question here as to the correctness of 
the following instructions, given to the jury by the judge 
presiding at the trial : 

'^ That if the defendants, or any of them, and others to the 
number of three or more, assembled with an intent to whip 
Miller, or have it done by the company, so many of the 
defendants as were there, consenting to it, were guilty." 
Objection is made to this exposition of the law, because it is 
too broad and general in its terms, and might involve the 
casual spectator of an affray in punishment with those per- 
petrating the crime. There seems to be no force in the 
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argument, for the question of intent was fairly submitted to 
the jury by the District Court ; and the evidence must have 
satisfied them, that the persons convicted assembled not 
from curiosity, or by accident, but with the " intent" to do 
the unlawful act Now, if plaintiffs in error, or any of them, 
assembled to whip Miller, or to have it done, they were 
guilty, though some other person may have inflicted the 
blows ; for their object, at least, was to aid and abet in the 
commission of the offence. 

Few riots occur in which all concerned do acts of violence, 
for, while some perform the work, others keep company to 
assist, if necessary, and by their presence deter opposition ; 
thus directly co-operating in the consummation of the crime. 

We see no danger to tiie innocent from tiie operation of tiie 
law, as laid down by the court below, for it would be impossi- 
ble for one person to meet others under the circumstances, 
and with the intent specified in the instructions, and, at the 
same time, be innocent. 

Several sections of the act under which plaintiffs in eiTor 
were indicted, {SkUfdes of Oregon^ page 204,) describe the 
duties and powers of peace officers in case of a riot; and it 
has been contended that a proclamation by such an officer to 
such an assemblage of persons to disperse, must be made be- 
fore such assemblage would become unlawful or riotous. 

Section first of the act provides, that '^ If any persons, to 
the number of three or more, whether armed or not, shall be 
unlawfully, riotously, or tumultuously assembled in any city, 
town or county, it shall be the duty of the mayor, sheriffs 
and constables," &c. Sections 234-5-6 consist of directions 
to these officers. Section seven provides, that '^ If any of the 
persons so unlawfully assembled shall demolish, destroy, &c., 
or do any other unlawful act, he shall," &c. Now, we think 
that section seven, in speaking of persons '^ so unlawfully 
assembled," refers to section one, which clearly contemplates 
the assemblage as ^' unlawful," before any steps by the con- 
servators of the peace to disperse it. Surely it would subject 
the laws to very great and just reproach if its eyes were closed 
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to the outrageous deeds of a riot, because a peace office was 
not present, or, if present, was not willing to command the 
rioters to disperse. Plaintiffs in error contend, that if the 
doing of an " unlawful act" by three or more persons, assem- 
bled for that purpose, will constitute a riot, then a company 
of gamblers would be guilty, for gambling is an unlawfal 
act ; but it is perfectly apparent from the whole statute, that 
the act indicated therein to be riotous must amount to a 
breach of the peace. Section seven, we think, should be 
taken as if it read, ^'Any other unlawful act against the 
peace," for the construction clearly comports with the spirit, 
and fully carries out the purposes of the act, which points 
exclusively, by its tide, and all its provisions, to offences 
against the public peace. 

Judgment affirmed. 



John T. Fobd, by his Guardian, John Thobp, Plaintiff, v. 
MosDEOAi Kenneody, Daniel CSHA]Bn>LEB aud D. H. Hunt- 
ington, Defendants. 

Action to recover poaaeaaion of real eatate. — Ac^aumedfram 

Polk Co. 

Heirs of settlers, in Oregon, who died prior to 27th September, 1850, cannot 
Inherit or hold land by yirtne of residence and coltiTation of their ancestors. 

Logan df Pratty counsel for plaintiff. 
JSoiae db Orover^ counsel for defendants. 

WiuiAKS, 0. J. Plaintiff avers that he is entitled to the 
land described in his complaint, by virtue of the act of Con- 
gress of September 27th, A. D. 1850, making donations to 
settlers in Oregon, as the only heir at law of his father and 
mother, Marcus and Amanda Ford. 
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Defendantg deny the right of plaintiff, on the ground that 
the said Marcns and Amanda died before the passage of the 
said act of Congress. 

Plaintiff demnrs to this answer, and presents the question, 
as to whether the heirs of persons who settled and died in 
Oregon prior to September 27th, 1860, can inherit or hold 
the lands claimed and occupied hj such decedents. 

Reliance for a recoyeiy in this case is placed upon that 
clause of section fbnr of said act, which says, '^ In all cases 
when sncb married persons have complied with the provisions 
of this act, so as to entitle them to the grant as above pro- 
vided, whether nnder the late provisional government of 
thregon or since, and either shall have died brfore patent 
issues, the heirs shall be entitled," &c. 

Marcns and Amanda Ford, it is said, were married persons, 
and complied with the provisions of the donation act nnder 
the provisional government of Oregon ; and having died be- 
fore patent issued, plaintiff, as their son and heir, is entitled 
to hold what his parents would have held if living at the 
present time. 

Kotice must be taken of that part of the above quoted 
clause, which describes the married peroons whose heirs may 
take ; for it does not say "all" married persons, but " such" 
married persons, evidently referring to a class of married per- 
sons antecedentiy described. Looking at the preceding part 
of section four, we find that the right to take donations under 
that section is restricted to persons ^^now residing in said 
territory, or who shall become residents thereof on or before 
the first day of December, 1860." "Such," then, in that 
clause of the act first cited, relates to the foregoing as well as 
to other qualifications of grantees under that section, and 
makes said clause mean as if it read, " In all cases, married 
persons now residing in, or who shall become residents," &c. 
When the donation act passed, in no sense could it be said of 
plaintiff's parents that they were then residing in, or ever 
afterwards became residents of Oregon ; and manifestly, there- 
fore, they did not fall within that class of persons entitled to 
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the benefit of the fourtli Bection. Marcus and Amanda Ford, 
then, having acquired no rights under said act of Congress, 
conld, of course, transmit none to plaintiff, as ^^ heirs of the 
deceased ;" nor can he take by purchase, as has been con- 
tended, for he has not complied, and his parents did not and 
could not comply with the conditions of a purchase, so as 
to vest the title in either. Some effort has been made to 
argue that the words, " shall have died before patent issues," 
in the clause first quoted, indicates persons dying beforci as 
well as subsequent, to the passage of the act; but these 
words are in that form of expression usually employed to 
signify the happening of some future event, upon some other 
contingency in the future ; and in any view, the contest, aff 
has been shown, is conclasive against Uie argument. 

To construe the donation act so as to invest persons, dead 
before its passage, with an inheritable interest in the public 
lands of this territory, would be not only to give the said act 
a retrospective operation, contrary to a sound construction of 
the statutes, but to open a Pandora box of evils upon the 
conmiunity ; for the heirs of those early settlers, who died 
before 1860, would rise up with their unknown and undis- 
coverable titles to supplant others who found the land thus 
claimed vacant, and took it, in good faith, as a part of the pub* 
lie domain. Something has been said about the right of the 
plaintiff to hold under the eighth section of said act ; but to give 
that section any other than a prospective operation is to do 
violence to language ; and the mischief resulting from giving 
it a retro-active effect, would be infinitely greater than would 
follow from a like construction of section four. By an amend- 
ment of the donation act, approved July 17th, 1854, Congress 
has given a legislative construction of said act, which accords 
with the one here given, and, at the same time, has made 
provisions for plaintiff, and persons in his condition. 

Judgment for defendants. 
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Willamette Falls Tbaitspoetation and Millling Com- ' ^ *® 
PANT, Plaintiffs in Error, v. Samuel K. Bemiok, Defendant .^J51 
in Error. 

Mror to Clackamas, 

1. A mechanic, who acts as oyerseer while performing manual labor, is entitled 

to a lien for all his serricee. ^ * 

2. A mechanic, who bestows labor npon a breakwater and dam attached to a 
saw-mill, is entitled to a lien upon the mill for such labor. 

3. Claims for any thing but labor or materials are non-lienahh. 

Prait dk Wait, for plaintiffs in error. 

KeUy and HoVbrook^ for defendant in error. 

Williams, C. J. Bemiek brought this action to enforce a 
lien for work and labor performed upon the buildings of said 
Falls Company, and after a trial upon the merits in the Dis* 
trict Court, obtained a verdict for $3,340 70, and a judgment 
thereon for a lien against said buildings. This judgment is 
now assailed, because Bemiek, while in the employ of said 

which services, it is said, the statute gives him no right of lien. 
Ko decision of the precise question here presented is neces- 
sary, for the record shows that Bemiek not only acted as 
overseer and assistant superintendent, but that he performed 
manual labor upon the works and buildings of said company. 
Section 1st of the statute of 1851, {General Laws of Oregon^ 
page 167,) which governs this case, provides, >^ that all persons 
performing labor for the construction of any building, shall 
have a lien thereon," &c. 

Bemiek certainly performed " labor for the construction" 
of the company's buildings, and is clearly entitled to a lien 
for a part if not for the whole of such labor ; and as his 
services were inseparably rendered and received by the com- 
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panj, we think he Bhoold have a lien for his entire compensa- 
tion. When time and skill are employed to snpervifie and 
direct in the constmction of a building, a lien is as much 
deserved and required as in any other case, and beyond ques- 
tion it should be allowed, if actual labor is added to the other 
grounds of right. There is doubt as to whether an architect, 
or person performing labor of like nature, can hold a lien ; 
but it is clear that for work of any kind upon the building 
in its construction, the statute gives a remedy. Much of 
Bemick's labor was expended upon a dam or breakwater 
attached to, and for the use of the company's mills, and it is 
contended that for such labor he is not entitled to a lien .upon 
said mills. This view of the statute seems to be both un- 
reasonable and unequal, for a mill made to run by hydraulic 
power would be worthless without the structures necessary 
to secure and obtain water ; and the labor bestowed upon 
such structures is of the same utility and importance to the 
owner of the mill as the labor put upon the mere building. 
Whatever enters into, or is connected with a mill, essential 
to its use, ought to be treated, under the statute, as a part of 
said mill ; so diat all who contribute their toil to make it 
valuable, may have an equal chance to obtain compensation 
for their labor. Bemick filed with his complaint an account 
containing items of charge for ferriage, postage, &c., as well 
as for labor, and a question is made, as to his right to recover 
for any thing but labor in this case. Claims for any thing 
but labor or materials are evidently non-lienablej and cannot, 
therefore, be embraced in a judgment for a lien. Nothing 
appears upon the record as to tlie ruling of the District Court 
upon this point, and we must presume, therefore, that it was 
correct ; but, for the sake of certainty, a deduction may be 
made of the trifling sums charged for postage, &c., and a 
judgment in favor of Eemick entered for the balance. 

Judgment accordingly. 
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WiLLAHETTB FaLLS TrANSPOBTATTOK AITD MiLLIKa GOMFANY, 

Plaintifffl in Error, v. Thomas Y. Smpih, Defendant in Error. 

Mror to Clackamas. 

A complaint to enforce a mechanic*B lien mnst state fthere, and when, the labor 
was performed. 

Pratt cfe CampbeU^ for plaintiffs in error. 
A. Hdlhrook^ for defendant in error. 

Williams, C. J. This snit was brought to enforce a me* 
chanic's lien, and judgment by default, obtained in the court 
below ; which judgment, it is now said by plaintiff in error, 
ought to be reversed, because the complaint does not show 
at what time the labor was performed, or materials furnished, 
for which a lien is claimed. 

With reference to this point, the complaint says : " that 
defendants in the court below employed plaintiff to furnish 
materials, labor, &c., for their buildings ;" and then states, 
^^ that there is now due the said plaintiff for the same the 
foUowing sums, to wit, the sum of four hundred and eighty- 
four dollars and seyenty-two cents, as per bill rendered, and 
interest thereon at the rate of two and a half per centum per 
month, from the 14th of August, A. D. 1854, as per agree- 
ment with 0. O. Baker, agent of said defendants ; and the 
additional sum of two hundred and seventy-eight dollars and 
ninety cents, balance of account accrued since the above, as 
per schedule hereto annexed." 

Subjoined to the complaint is an account, as follows : 

" Oregon City, October 27thj 1 854. 
" Willamette Palls Co. 

" To Thomas V. Smith, Dr. 
« Aug. 17th. To Hi lbs. cast steel, $4 81.'* 
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And so on, with various items, running through the months 
of August and September. 

Now it is utterly impossible to tell from the complaint 
when or in what year the account, amounting to the first- 
named sum of four hundred and eighty-four dollars and sev- 
enty-two cents, accrued, or even to make a plausible conjec- 
ture upon the subject. Plaintiff below does not state when 
he was employed, gives no bill of particulars, or copy of the 
account rendered, and makes no allusion to dates in connec- 
tion with the sum first named, other than to state that the 
said sum was to draw interest from the 14th of August, 1854, 
as per agreement witli Baker ; but nothing can be inferred 
from this statement except that there was an indebtedness 
existing at that time. 

Eelative to the two hundred and seventy-eight dollars and 
ninety-eight cents, the complaint is quite as defective, for 
while the information is given as to the months, in which 
the demand was created, imagination is left to fix the year. 
Plaintiff below contends that, because the statement of the 
account annexed to his complaint is dated Oct. 27th, 1854, it 
must be presumed that the account accrued in the August 
and September of that year ; but it may have accrued in the 
August amd September of 1853 ; and it is idle to pretend that 
the mere drawing off of an account indicates any thing as to 
the time when such account originated. This suit was com- 
menced on the 23d of February, 1855 ; and if the materials 
mentioned in the complaint were furnished in 1853, then this 
action cannot be maintained, for the statute in force at that 
time {Gen. Laws of Oregon^ page 168,) requires the suit to 
enforce the lien to be brought within one year from the time 
the materials are furnished. Where materials are furnished, 
or work done, since May Ist, 1854, a suit to enforce a lien 
therefor may be brought within one year from the completion 
of the building ; and if we could find from the complaint 
that such were the facts of this case, the objection of plaintiffs 
in error would be overruled. 
Again, it is indispensably necessary for the court to be 
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informed and know whether the materialB were famished in 
1853 or in 1854, for if, in the first-named year, the defendants 
below are entitled to judgment that the property which the 
lien holds shall be sold on a credit not exceeding six months ; 
but if said materials were furnished in 1854, then plaintiff 
must have judgment for an absolute sale. 

We cannot determine, from the record before us, whether 
the plaintiff is entitled to recover or not ; or, in case of a 
recovery, whether the judgment should be for a sale upon 
credit or otherwise ; and, for these reasons, the judgment of 
the court below must be reversed. 

Judgment for reversal. 



Yamhill Bbidgb Company, Plaintiffs in Error, v. "William 

T. Nbwbt, Defendant in Error. 

JSrrar to YamhiU. 

One tenant in common may sne another, who aeUa or destroys the common 
goods. 

Pratt dk OampheU^ for plaintiffs in error. 
Kelly & Chinn^ for defendant in error. 

Williams, C. J. The declaration in this case contains 
two special counts, upon an order drawn in favor of Newby 
upon the said Bridge Company, and on the common counts. 
The jury found a verdict for $979, under the third count, 
which is for "goods bargained and sold." Evidence was 
given by the respective parties to prove and disprove all the 
counts ; but that which was adduced in support of the com- 
mon counts is in substance as follows : 

The company entered into a contract with Webber & 
Wren, by whidb the latter were to build a bridge for the 
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company, and be paid by infitalments ae the work pro* 
greseed. When the bridge was partly built, and materials 
for its completion were on the ground, the contractors, hay- 
ing received all but the last instalment under their contract, 
failed, and made a conveyance to their mechanics and ma- 
terial men of the bridge and materials on hand^ Kewby was 
one of these grantees ; being a creditor of Webber & Wren,^ 
for materials, to the amount of $820, the said conyeyance 
was acknowledged and recorded. Endorsed thereon was a 
conyeyance by all the grantees therein, except Kewby, of all 
their rights thereunder to the said company. The company 
used the said materials for the completion of their bridge. 
Several reasons are now urged by the company for reversing 
the judgment of the District Court ; one of which is, that 
plaintiff and defendant were tenants in common in the bridge 
and materials, and therefore the company had a right to use 
the common property for the common good of the parties. 
We do not think that Webber & Wren conveyed any prop- 
erty in the bridge to Newby and his co-grantees. They had 
nothing to convey. They had been fully paid for what they 
had done. When they quit work, the bridge, which they 
left partly erected, attached to the freehold, and became the 
exclusive property of the company. Newby and the com- 
pany owned the materials in common. This common prop- 
erty the company took and converted to their own use, by 
incorporating it into their bridge. I^ychanj 
the jgersonalty (rf^e^E^jr^mto^theirown exclusr^ e. realty^ 
When one tenant in common seUToTHestroys the common 
goods, it is well-settled that he may be sued by a co-tenant 
for such co-tenant's share ; and, upon this principle, we think 
that Newby can maintain an action against the company for 
his part of said materials, by them fsL}cM^^^\ nap^ ii p in t he 
completion of their bridge. {Brown yTSedgea^ 1 8a/ik. 290 ; A^ 
Heath V. Hxtbhwrd^ 4 Easty 110 ; Fenninga v. CfranvUle^ 1 
Taunt. 241.) 

Plaintiffs in error argued, in the second place, that the bill 
of exceptions undertakes to state all the evidence in support 



TERBirORT OF OVBOOS, JinfE» 1856. X75 

Yamhill Bridge Co. «. Newby. 

of the common counts, and does not show any thing about the 
damages, and, therefore, the judgment below cannot be sus- 
tained. Though the bill of exceptions says, '^ the eyidence in 
support of the common counts was as follows," yet it clearly 
appears elsewhere in said bill that other evidence than that' 
stated was submitted to the jury; and more than this, the 
biU simply sets forth certain facts proven, and does not, in 
truth, detail the evidence as it professes. Manifestly there 
was a question made in the District Court, as to the right of 
If ewby to recover at all under the third count, and the bill 
saves all the facts pertinent to that question ; but evidence as 
to the amount of damages, in no way concerns the right of 
recovery, and was, therefore, very properly omitted. Newby 
was entitled to recover nominal damages at any rate, and we 
cannot say that a verdict for more was found by the jury 
without, or contrary to evidence. No evidence, it is said, 
was givon to the jury, that ITewby ever accepted the con- 
veyance to him and others, by Wlebb^ & Wren, and there- 
fore he ought not to have obtained judgment. Taking the 
facts, that Webber & Wren had fSeiiled ; that the convey- 
ance was made to pay debts ; that it was recorded ; that it 
was actually accepted by the other grantees, and that this 
suit was brought in affirmance of it ; we think the jury were 
warranted in finding that it had been accepted by Newby. 

Judgment is affirmed. 
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William Baldeo, Plaintiff, v. Willl^ F. Tolmeb et al.y 

Defendants. 

Seservedfrom Multnomah. 

1. AsBiimpmt is an action upon the case. 

2. When the statate of limitations has become a perfect bar to a cause of action, 
the repeal of the statate does not destroy the bar. 

8. Laws of the provisional goyemment were in force prior to Angost 14, 1848. 

This action was brought to recover damages for the viola- 
tion of a contract, alleged to have been made in 1841, by the 
parties, for the purpose of prosecuting certain farming opera- 
tions at Fuget Sound, in the now territory of Waabington. 
To the complaint, which avers a breach of said contract in 
1842, the defendants make answer, and, among other things, 
say, that plaintiff's ^^ supposed cause of action did not accrue 
to him at any time within six years next before the com- 
mencement of the suit," and to this answer the plaintiff de- 
murs. 

A. OampbeU^ for plaintiff* 

Pratt dk Holhrookj for defendants. 

Williams, C. J. Various statutes of limitation have been 
enacted in this territory, but the particular one, upon which 
defendants rely, is the Iowa statute of 1839, adopted here in 
1844, and which provides, among other things, that ^' actions 
upon the case" shall be barred in five years. Plaintiff, how- 
ever, contends that this statute can be no bar to the present 
suit, for the reason that the cause of action, set forth in his 
complaint, is not embraced within that class described by 
said statute. Under the old form of proceeding, this would 
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have been an action of assumpsit, and the doctrine is laid 
down that assumpsit is ^^ an action upon the case." {Baoon^a 
Ahr. vd. Ijp. 395 ; 2 BUtdcBtone's JS.p. 850.) 

Li the case otMaUby dk BoUb v, Oocper^ Morris^ Rip. p. 59, 
the Supreme Court of Iowa expressly decides that the statute 
in question may be pleaded in bar to an action of assumpsit. 
To conclude that the legislature, in providing a limitation to 
all the different kinds of actions mentioned in the statute, in- 
tended to omit the most common kind of all, would be to 
form an opinion not very creditable to its judgment. No 
effect can be given to this statute, it is said, because it was 
repealed in 1849, and cannot, therefore, be set up as a bar to 
an action brought after its repeal. When a statute of limita* 
tion, which has run so long against a cause of action, as to 
become a perfect bar, is repealed, such bar is not thereby de- 
stroyed. {BlaekforcPs Reports.) 

Another ground taken in support of the demurrer, is that 
the answer avers non accruU infra lex annoa^ instead of " five 
years," as provided by statute. Doubts may well exist as to 
whether this answer would not be exceptionable under the 
old practice, though there are conflicting authorities upon the 
point ; but under our present system, where informalities in 
pleading are not. regarded, the objection is untenable, for it 
is demonstrably true that if plaintiff's cause of action did not 
accrue within six years, it did not within five years next 
befon the suit. This statute, it is finaUy argued by plaintiff, 
is a law of the provisional government, and therefore had no 
force, qntil, with acts of a like origin, it was recognised by 
Oongress on the 14th of August, 1848, in the act to establish 
the territorial govemnient of Oregon. Confessedly, the pro- 
visional government of this territory was a government de 
faetOy and if it be admitted that governments derive their 
"just powers from the consent of the governed," then it was 
a government dejure. Emigrants who first settled Oregon, 
upon their arrival here, were without any political organiza- 
tion to protect themselves from foes without, or to preserve 
peace within; and, therefore, self-preservation constrained 

Vol. I. 12 
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them to eetabliBh a system of sdf-gov^iuDent. Ooagress, 
knowing their necessities^ and withholding the cnstomaiy pro- 
visions for such a case, tacitlj acquiesced in the action of the 
people, and, on the 14th of August, 1848, expressly recognised 
its correctness and ralidity, by dedaring that ^^ the existing 
laws now in force in the territory of Oregon, under the 
avithority of the provisional government, established by the 
people tiiereof, shall continue to be valid and operative 
therein," &c. Congress, it will be perceived, treats these 
laws as ^^ now in force," and simply provides that they shall 
have the same effect under the government created by Con- 
gress, as they had under the government formed by the peo- 
ple. Poubtless, any act of the provisional government, in- 
consistent with the constitution or laws of the United States, 
would have been void ; but, certainly, the statute in contro- 
versy is not obnoxious to any such charge. No reason can 
be imagined for holding that the people of Oregon, in 1844, 
had no right to make such laws as their wants required ; for, 
where the functions of government have not been assumed 
or exercised by any other competent authority, it cannot be 
denied that such a power is inherent in the inhabitants of 
any country, isolated and separated as Oregon was from all 
other communities of civilized men. Some effort . has been 
made to assimilate the laws in question to mere neighbor- 
hood agreements ; but the argument seems to apply with 
equal force to the acts of all governments established bf the 
people. Free government always results from an agreement 
among free men, and when put in operation, the acts of such 
a government are legitimate and binding upon all within its 
jurisdiction. Suppose the provisional government had been 
organized in rebellion, and afterwards the sovereignty of 
Or^on had been acknowledged at Washington, so far as the 
people here are concerned, the laws of such provisional 
government would date their validity from the time of their 
enactment, and not from the time of their recognition by the 
parent country. For a much greats reason would such be 
the case where, instead of rebellion, there was the exercise of 
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legislatiTe power, with the tacit consent and future ratifica- 
tion of the general government To admit even that the 
provisional government was a mere nsorpation, woidd not be 
to decide that the statute in dispute did not take effect from 
its passage, for the courts of that government could not 
decide against its power to make the law, without in the 
same breath deciding against their own existence. 

During thirteen years plaintiff has been sleeping under the 
shadow of judicial tribunals, competent at all times to do 
him justice, and now he comes forward claiming large dam- 
ages for the violation of a parol contract, alleged to contain 
a multitude of provisions and conditions ; thus showing the 
necessity of a law, which requires men to prosecute theii: 
suits while witnesses are possibly within reach of all parties, 
and before time and change have blotted out reliable proof 
from the frail records of human memory. 

Holding, then, that the statute of limitations, of 1844, was 
valid in its inception, and became a complete bar to plaintiff's 
action before its repeal, we conclude that defendants are 
entitled to judgments on the demurrer. 

Judgment for defendants. 



In ths Mattes of Jakes M. Moose. 

Motiofii to aet aside JSbeciUiona in Lake et al. v. Willamette 

FaUe Oo.—Cladcamaa. 

ApportioDine&t of moneys under the boat lien kw. 

Moose and Ferguson move to set aside certain executions, 
upon the following state of facts : Lake and others recovered 
judgments in the District Court of Clackamas County against 
the steamer Gazelle, which were made liens under the act 
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<^ to enforce liens on boats and vessels." {8tatute$ of Oregon^ 
p. 151.) These judgments were taken to the Supreme Court 
by writ of error, and Ferguson and Moore were the sureties 
in the bond for that purpose. The judgments were affirmed 
against the boat and sureties. Executions were issued thereon, 
and the boat sold for enough to satisfy the judgments of Lake 
and others. Before the money was paid over, persons having 
similar judgments in the District Court of Clackamas County, 
obtained an order from said court upon the sheriff to make a 
pro rata distribution of the proceeds of said sale between 
them and the plaintiffs in said executions. The judgments 
in the District Court were for claims of a class higher than, 
or equal to, those on which judgments in the Supreme Court 
were rendered. After distribution, pursuant to the order, 
there was a part of the Supreme Court judgments left unsatis- 
fied, and to collect that balance the executions in question 
were issued against Moore and Ferguson. We do not see 
any grounds upon which the motion can be sustained. Section 
fifteen of said act provides, that '^ in the distribution of the 
proceeds of sale, claims of a prior class shall be paid entire 
before any payment shall be made upon claims of a subse- 
quent class ; and when the money to be applied to any class 
diall be insufficient to pay all the claims of that class, it shall 
be apportioned ratably among the claims of such class." 

Here the money for which the boat sold was insufficient 
to pay the claims of the first class, if apportioned ratably 
among such claims. 

Some objections have been made to the proceedings by 
which the order of distribution was obtained, but as the pay- 
ment of the money was in accordance with the statute, it is 
unnecessary to examine the means by which such payment 
was effected. 

Motion denied. 
Pratt dk Waitj on the motion. 
J. K. KeUf/j contra. 
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WiLLAMBi^rB FALLBy &o.y GoMPAiirT, Plaiiitiflb in Error, v. 
Dayid Smtth et al.y Defendants in Error- 

Mrror to Cladkamas Otmnkf. — Action to enforce a Meohaniaf 

Lien. 



4 208 

1 181 
28 118 
87* 89 



Judgment by defimlt tgaiuBt a party, while the reoord ahowB a demurrer to the 
eomplaiiit ondispoaed ci, ia error. 

Pratt dk Cam^pbeUy for plaintiffs in error. 
EUiottj for defendants in error. 

Williams, C. J. Plaintiffs in error seek to have the judg- 
ment reversed, on the ground that, afiter a demurrer was duly 
filed to the complaint in the court below, the said court ren- 
dered a judgment bj default against them, before any dis- 
position whatever was made of the said demurrer. Beferring 
to the record, we find nothing there inconsistent with the 
above statement of facts, and must, therefore, concur in the 
correctness of plaintiffs' position. 

Defendants in error have produced what purports to be the 
copy of an ^itry by the district judge, in his docket, to the 
effect that the demurrer was overruled; but such entiy, 
though useful at the proper time for purposes of amend- 
ment, cannot be taken and treated as part of the record. 
{Statutes of Oregon^page 121.) 

Taking the record as it stands, there was undoubted error 
by the District Oourt in rendering a judgment by default 
against plaintiffs, while their demurrer was not disposed of; 
and, for that reason, the judgment must be reversed. 

Judgment reversed. 
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WnxAHsriTE FaiIiS Tbaksfobtahok, &0.9 Co., Plaintiffii in 
Error, v. Mabbhaii K. FsBBur, Defendant in Error. 

Mror to OloGkamas. 

Suit for materials, famished under the mechanios' lien law of 1851, must be 
brought irithin one year. 

ProM <b Campbell^ for plaintiffs in error. 

J. K. KtUy^ for defendant in error. 

Williams, 0. J. This suit was. brought on the 20th day 
of February, 1855, to enforce a lien for materials alleged to 
have been furnished in May or June, 1858, but which, in 
fact, were furnished in April of that year, as appears from 
the verdict of a jury, taken and made part of the record by 
the plaintiff below. By the statutes in force at that time, 
persons claiming liens, as in this case, when no credit was 
given, were required to bring suit for their enforcement 
within one year from the time when the materials were fur- 
nished. "Without alleging that credit was given to defend- 
ant below, the plaintiff there shows afiirmatively that nearly 
two years expired from the time the materials were furnished 
to the commencement of this suit. Plaintiff below suffered 
his right of lien to become extinct under the statute ope- 
rating in 1858 ; for more than one year elapsed between the 
time the cause of action accrued in this case and the 
repeal of said statute. There was a judgment by default 
against the defendants in the District Court, for the debt and 
lien, as prayed for in the complaint ; but because said court 
awarded a lien for materials furnished in 1853, more than a 
year before suit therefor was commenced, the said judgment 
must be reversed. 

Judgment reversed. 
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1 188 
19 0a 

23*670 
1 188 

WnxAHErrTE Falls Transpobtation akb If iLLma Compaiiyi 41*1104 

PlaintifiB in Error, v. Joseph B. Exlet, Defendant in 
Error. 

Mrar to CflaekamoB. 

1. An acdon to a mnnStuadaf lienr— what is a sofficieDt BmamooflL 

2. What 18 a enflkient complaint aiid yeriilcatioii. 

3. What is a sufficient notice to be filed with the recorder. 

4. Effect of repealing mechanics' lien law. 
6. When the lien attaches. 

0. Interest may be allowed on a lienable item. 

jPratt dh OampbeUy for plaintiff in error. 
e/. JET. Kelly y for defendant in error. 

"Williams, C. J. Kiley sned the " Falls Company '^ for 
work and labor done npon their hnildings, and obtained a 
judgment by default, in the District Oonrt, for the snm of 
$779 80, and a lien therefor on said bnildings. 

Among yarions other objections made to the proceedings 
of the court below, it is contended, in the £rst place, that the 
notice in the summons is insufficient to entitle Biley to the 
judgment in this case. Section 27, page 68, of the Statutes 
of Oregon, is as follows : ^' There also shall be inserted in the . 
summons a notice, in substance as follows: In an action 
arising on contract, for. money, or damages only, that the 
plaintiff will take judgment for a sum specified therein, if 
the defendant fail to answer the complaint. 

In other actions, that ^' if the defendant fail to answer the 
complaint, the plaintiff will apply to the court for the relief 
demanded therein." The motion in this case is, ^^ that the 
plaintiff will take judgment for a sum specified therein, if the 
d^endant fail to answer the complaint." This notice, it is 
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Baid, is defective, becauBe it does not also state'that judgment 
will be taken for a lien ; bnt this objection we think not well- 
founded, for the statute classifies actions, and proTides that, 
^^ in the class of actions arising on contract for the recovery 
of money or damages only," there shall be such a notice as 
was given in this case. Manifestly, then, the notice was right, 
for this is an " action arising on contract for the recovery of 
money only," though the court is empowered, under certain 
circumstances, to order that the judgment, instead of being a 
general lien upon the real estate of the defendant therein, 
Bhall be a lien upon a specific part of such estate. This order 
relates, however, to the execution, rather than the recoveiy 
of the judgment, and is not obtained without the service upon 
the defendant of a copy of the complaint in which it is claimed. 
The verification to the complaint, it is said, in the second place, 
is insufficient to en titie Biley to his j udgment for a lien. Kelly, 
attorney for plaintiff below, makes affidavit to the complaint, 
and states his belief of its truth, on the ground ^^ that the 
promissory note upon which the action is founded is in his 
possession, and that he presented the same to Daniel H. Fer- 
guson, the acting agent of the defendants, who did not deny 
the correotnesB of the same." 

Sec. S^ypage 74, Staimtea of Oregon^ provides, '^ that in the 
absence of the party the pleadings may be verified by any 
person having a knowledge of the facts ; and when the affi- 
davit shall be made by any other person than the party, he 
shall set forth in it his knowledge, or the grounds of his be- 
lief, on the subject" Kow, the promissory note referred to 
is a mere promise to pay for value received, and evidence, 
tlierefore, of nothing but indebtedness, so that as to the other 
allegations in the complaint, upon which the right of lien 
depeDds, the attorney professes to have no knowledge or 
grounds of belief. Those averments, then, showing the exist- 
ence of a lien, are in effect not verified at all, so that the court 
below adjudged to the plaintiff there a specific lien upon the 
buildings of the defendant, with no other evidence before it 
except the unverified statements of said plaintiff's attorney. 
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We* think that the letter and reason of the statnte hare been 
overlooked in this verification, for it is evident that any 
stranger seeing the note referred to, without any knowledge 
as to the alleged contract for work and labor, might make an 
affidavit just as good as the one attached to the complaint in 
this case. 

Plaintiffs in error have urged, with great earnestness, that 
Eilej acquired no lien for his work and labor upon their 
buildings, and therefore the judgment of the District Court 
should be reversed. They argue that Riley commenced work 
in June, 1858, under a contract of that date, and continued 
so to work until the 10th of September, 1854 ; that on the 
first of May, 1854, the statute of 1851, under-which said con- 
tract was made, was repealed without any saving clause, and 
that by virtue of such repeal, the growing, but not then per- 
fect right of lien, was destroyed, and that no lien was obtained 
under the act of 1854, for that only applies to work done after 
its passage. . When Biley commenced labor upon the build- 
ings of said company, the law, to secure the payment of his 
wages, gave him a lien therefor upon said buildings, and 
required him, within sixty days from their completion, to file 
a notice of his intention to hold such lien ; but before said 
buildings were complated, the law was repealed, and another 
enacted at the same time, which allowed him three months in 
which to file, and in which he did file, said notice. Kow, as 
one statute ceased to exist, and the other was Qreated una 
flcUUj we think that the act of 1854 may be regarded as a 
continuation of the act of 1851, so that the laborer may have 
that security for his hire which the law promised when he 
commenced work ; the labor, in question, must be regarded 
as an entirety, and the rights of the party to the whole job 
be determined in accordance with the law in force at the 
time the contract was made, or in accordance with the law 
in force at the time the work was finished. Assuming that 
the parties are to be treated as though the work was per- 
formed on the day when it was completed, and beyond ques* 
tion there was a lien acquired under the act of 1854 ; but 
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asBuming that the parties are to be treated as though the 
work was performed at the time the contract was made, and 
the lien was perfect, and vested nnder the act of 1851. Tak- 
ing either view of the case, there was a lien ; bat we consider 
it to be entirety consonant with principle and jastice to hold 
that the rights of the parties are to be ascertained and fixed 
by the law in force when the contract was made ; but such 
rights may be established and enforced by the law existing 
at the bringing of the suit. 

Plaintiff avers in his complaint that he " filed, &c., a notice 
of his intention to hold a lien against the said buildings,'' and 
does not show that any amount of indebtedness is specified in 
such notice. Section two of the act concerning liens, page 

149, Statutes of Oregon, provide^, that persons wishing to 
avail themselves of the provisions of that act, shall file a no« 
tice of their intentions to hold a lien upon the buildings for 
the amount due or to become due, specifically setting forth 
such amount, ^^so that the notice described in the complaint 
was not such an one as the statute required, and, for not set* 
ting forth any amount, was obviously insuflScient." Notice 
must be alleged in the complaint ; {Sth BlachfarcPs R. page. 
329 ; ith lb. 252 ;) and, of course, if it is necessary to show 
that a notice was filed, it is necessar/to show that it was a 
legal notice, and in some way designated the amount for 
which, and the premises upon which the lien is claimed. The 
objection made to the claim upon this ground must be sus- 
tained. Our attention has been directed by the argument to 
the question, as to whether a mechanic's lien relates to the 
time when he commenced work, or to the commencement of 
the building. Section seven of the chapter on liens, page 

150, Statutes of Oregon, enacts that ^^ the liens created in 
pursuance of the provisions of this chapter shall have prece- 
dence over all other liens after the commencement of the 
building." This language, taken in its ordinary acceptation, 
as it ought to be, admits of no doubt ; but, independent of any 
express provision, we understand the legislation upon the 
subject to imply, as a general rule, (subject, doubtless, to 
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some exception,) that the liens of .different mechanics, engaged 
in the construction of a building, shall stand upon an equal 
footing, and relate alike to the commencement of such build* 
ing. Inconvenience, it is said, will result from this construc- 
tion of the statutes, for years might elapse between the 
beginning and completion of a building, but such is not 
usually the case ; and a general rule, reasonable and just in a 
large majority of cases, ought not to be rejected, because an 
extreme case of hardship in its operation can be imagined. 
Objection is further made to the proceedings in this case, be- 
cause the interest accruing on the demand of plaintiff below 
was embraced in the judgment, and it is said that interest is 
a non-lienable item of account. Claims for which mechanics 
may have liens are certainly as much entitled to draw inter- 
est, after they become due, as any other ; and we cannot 
think that for the recovery of such interest it would be neces- 
sary to bring a separate suit, or take a separate judgment, 
but conclude that interest may be computed on a lienable 
demand, and a lien awarded for the entire amount. Judg- 
ment was rendered in this case, not only against the build- 
•ingB of the " company,'' but against the lot on which they 
stand. And this is said to be erroneous, because the com- 
plaint does not aver that the " company" were, at any time, 
the owners of said lot of ground. Section eight of the lien 
act, page 150, of the Statutes of Oregon, provides, " that liens 
against any building shall also extend to the lot of ground 
upon which such building is erected, not exceeding one-half 
of an acre in extent, if the land shall have been, at the time 
of erecting such building, the property of the person who 
shall have caused the same to be erected." There was nothing 
to show that the defendants below ever had any right to the 
land upon which their said buildings were erected, and, there- 
fore, the District Court could not rightfully condemn such 
land to be sold to satisfy said company's debt, but should 
have confined the lien to the buildings described in the com- 
plaint. 
Plaintiffs in error are right in respect to this point. Sec- 
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tion twelve of the act of 1851, General Laws of Oregon, page 
169, declares, that in a case of this kind, the judgment of the 
court shall direct the property to be sold on a " credit not 
exceeding six months ;" but the act of 1854 contains no such 
provisions. Some difficulty has occurred in determining un- 
der which of said acts the judgment in this case should be 
rendered ; but presuming that the parties relied upon the law 
in force when the contract was made, we have concluded that 
it is the right of the defendants below to have the judgment 
made with an order for sale on credit, in conformity to the 
act of 1851. Objections have also been made to the com- 
plaint, because the contract between the parties, and the 
buildings of the company, were not described with sufficient 
particularity. We consider the complaint carelessly drawn 
in these respects, but full enough to support the judgment, 
were it otherwise sufficient ; for, according to section forty- 
five, page seventy-two. Statutes of Oregon, the default below 
waives all objections, except to the jurisdiction of the court, 
and ^' that the complaint does not «tate facts sufficient to con* 
stitute a cause of action." 

Judgment is reversed* 



John Monboe, Plaintiff in Error, v. Husset & BuBBAinc, 

Defendants in Error. 

JSrrar to Yamhill. 

An absolute bill of sale, unaeoompanied with delivery of the property, is void 
as against the creditors of the vendor at common law. 

This cause was adjourned into this court from Yamhill 
County, for a decision upon the following special verdict : 
" On the 9th day of March, 1864, Charles W. Savage, 
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being indebted to the plaintiff, mortgaged to the plaintiff, in 
writing, the property mentioned in the complaint, retaining 
the possession, by plaintiff's consent, which mortgage was 
never acknowledged, or recorded, or filed in a public office. 
On the 80th day of October, 1854, the defendants, without 
knowledge of the mortgage, caused the property to be taken 
by attachment at this suit, as the property of Savage, for a 
debt contracted after the giving of the mortgage. The de- 
fendants afterwards had notice of that mortgage, and that the 
plaintiff claimed the property ; and after that notice, having 
obtained a judgment in that suit against Savage, they indem- 
nified the officer ; caused the property to be seized in execu- 
tion, iand sold to satisfy their judgment, and became them- 
selves the purchasers of that property at that sale, and con- 
verted the sAme to their own use." 

^ JV. StibeTj for plaintiff in error. 

3f. Chinn^ for defendants in error. 

Williams, 0: J. Is the law for the plaintiff, or the de- 
fendants, upon these facts ? When the said mortgage, or bill 
of sale, for it purports to be an absolute bill of sale, was 
made, the act of 1853 {Session Zaws of 1852-^^ page 65) was 
in force, which provides that " no bill of sale for the transfer 
of personal property shall be valid as against existing credi- 
tors, or innocent purchasers, where the property is left in the 
possession of the vendor, unless the bill of sale be recorded in 
the auditor's office of the county in which the property is 
situated, within ten days after such sale shall be made." 
Defendants, it is said, are not protected by this statute, be- 
cause they were not "existing creditors" when the bill of sale 
was made. Admitting that defendants are beyond the pur- 
view of said statute, which is not entirely clear, then, without 
doubt, their rights are to be ascertained and determined by 
the common law. Chief-Justice Marshall, in the case of 
SamiUon v. JSwseU^ 1 Cond. JR. 318, says, "in some cases a 
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Bale of a chattel, unaccompanied hj a delivery of possesflion, 
appears to have been considered as an evidence or badge of 
fraud, to be submitted to the jury under the direction of the 
court, and not as constituting in itself, in point of law, an 
actucd fraud, which rendered the transaction, as to creditors^ 
entirely void. Modem decisions have taken this question up 
upon principle, and have determined that an unconditional 
sale, where the possession does not accompany and follow the 
deed, is, with respect to creditors, on the sound construction 
of the Statvie of Elizdbethj 13, cluipUr 27, a fraud, and 
should be so determined by the court. He adds, that the 
said statutes ^^ are only declaratory of the principles of the 
common law. Justice Story, in the case of Mercer et dl, v. 
WUsan^ 1 OaUiaonkS B. 424, says, that '^ by the common law, 
a grant or assignment of goods and chattels is valid between 
the parties, without actual delivery thereof, and the property 
passes immediately upon the execution of the deed ; but as 
to creditors, the title is not considered as perfect, unless 
possession accompanies and follows the deed. The want of 
possession is considered in some of the authorities as an evi- 
dence or badge of fraud to be submitted to the jury ; but the 
more modem authorities hold it as constituting in itself, in 
point of law, an actual fraud, which renders the transaction, 
as to creditors, void." 

Judge Story, after stating that it is now fully settled that 
the said statutes of Elizabeth are only in affirmance of the 
conamon law, adds that, upon principle, independent of all 
authority, it would seem that substantial justice requires that 
a party, who has a secret transfer of property left in the pos- 
session of the original owner, should be held to waive his 
rights in favor of creditors and public officers, even if the 
case were not held infected with fraud. ^' VirgUantihtts nan 
dormientihua leges subservient.^^ Here was an unconditional 
sale by Savage to plaintiff, unaccompanied by possession, 
and, therefore, we must conclude that it was not good as 
against defendants, who are attaching creditors. (3 Co. 80 ; 
2 T. B. 587 ; Rare (b Wallace Amer. Leading Cases^ vol. 
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1 y page 1 .) Notice of plaintiff's bill of sale to defendants, after 
the attachment was levied, avaHs nothing, for their rights 
relate to, and take effect from, the levy of the attachment. 

Judgment for defendants. 



TEBBrroBY ov Oeegok, Plaintiff, v. Nathan G-. Ooleman, m ico l 

Defendant. 

Reserved from Lane. 

One who sells liquors to Indians maj be pumshed for the same act under the 
law of the territory and the law of the United States. 

The indictment in this case was found under the act of the • 
Legislative Assembly, passed January 23d, 1854, entitled 
" An act to prevent the sale of ardent spirits to Indians." 
Defendant denies the validity of this law, on the ground that 
the act of Congress, passed June 80th, 1834, entitled ^^ An 
act to regulate trade and intercourse with tlie Indians," is 
applicable to and in force in this territory ; and that the sale 
of liquor to Indians is prohibited by that act. 

B. P* Bdee^ for plaintiff. 

B. Logaoiy for defendant. 

Williams, C. J* No power, it is argued, existed in the 
Territorial Assembly to enact a law of this kind, as Congress 
had legislated upon the subject ; and if the defendant is con- 
victed and punished under the territorial law, he may alap 
be convicted and punished for the same act under the law of 
Congress, and thus be twice punished for the same offence. 
This express question has been decided by the Supreme Court 
of the United States. Justice Grier, in the case of Moore v. 
The State of Illinois ^ BbwarcPe B. vol. 14, page 18, says. 
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<<An offence, in its legal Bignification, means the transgression 
' of a law. A man may be compelled to make reparation in 
damages to the injured party, tod be liable also to punish- 
ment for a breach of the public peace, in consequence of the 
same act; and may be said, in common parlance, to be twice 
punished for the same offence. Every citizen of the United 
States is also a citizen of a State or territory. He may be 
said to owe allegiance to two sovereigns, and may be liable 
to punishment for an infraction of the laws of either. The 
same act may be an offence or transgression of the laws of 
both. Thus, an assault upon the marshal of the United 
States, and hindering him in the execution of legal process, 
is a high offence against the United States, for which the 
perpetrator is liable to punishment ; and the same act may 
also be a gross breach of the peace of the State, a riot, an 
assault, or a murder, and subject the same person to a pun- 
ishment under the State laws for a misdemeanor or felony. 
That either, or both, may (if they see fit) punish such an 
offence, cannot be doubted. Yet, it cannot be truly averred 
that the offender has been twice punished for the same 
offence ; but only that by one act he has committed two 
offences, for either of which he is justly punishable. He 
could not plead the punishment by one in bar to a convic- 
tion by the other ; consequently, this court has decided, in the 
case of Fox v. The StaU of Ohio^ 5 How. 432, that a State may 
punish the offence of uttering or passing false coin as a cheat, 
or fraud, practiced upon its citizens ; and in the case of the 
United States v. Marigold^ 9 How, 660^ that Congress, in the 
proper exercise of its authority, may punish the same act as 
an offence against the United States." This case clearly falls 
within the rule here laid down, and, therefore, the territory 
is entitled to a judgment. 



Judgment for plaintiff. 
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AsTHUB, Plaintiff in Error, v. Bidney W. Moss, Defendant in 

Erron 

Mrar to Claekamaa. 

When the Tendor of poreoiud property U saed for a fidlnre of tide, the meeeare 
of damagee is the price paid by the plaintiff. 

Abihub sold a horse to Moss for 150 dollars. Moss after- 
ward sold the same horse to Sonchu for 200 dollars. IJe- 
plevia by Sossi against Souchn, in whieh it was determined 
that the horse belonged to Eossi. Moss refunded to Sonchu 
the 200 dollars, and then brought this suit against Arthur, 
and claimed to recover that amount. Judgment in the Dis- 
trict Oc^Qirt in favor of Moss, for the 200 dollars, with his ex- 
penses and costs. Arthur now complains of error in that 
judgment, because Moss was allowed to recover therein the 
amount for which he sold the horse, instead of the sum which 
he had paid for it. 

2L Elliott^ for plaintiff in error. 

A. E. Waity for defendant in error. 

Williams, C. J. Where the purchaser of personal property 
sues his vendor upon an implied warranty of title, we think 
that the measure of damages in that case should be the price 
paid for the property, and not any sum for which such pur- 
chaser may have sold it ; otherwise the vendor of personal 
property might be subjected to great loss and injury by means 
of the collusive sales and speculative schemes of a purchaser. 
The object of the law in a suit of this kind is to save the ven- 
dor from loss, and restore him to that ground on which he 
stood before the purchase ; and not to provide means for one 
man to make money out of the misfortunes of another. Moss 

Vol. I. 18 
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was entitled to recover in this snit the amount which he paid 
for the horse, with interest, and those expenses and costs which 
bad necessarily been incurred in defending the title derived 
from Arthur ; and for the error of the court below in permit- 
ting him to recover more, the judgment must be reversed. 
{Armstrong v. Perct/y 6 Wend. 686.) 

Judgment reversed. 



"TiMj JoHK Oaboxebbs, AppeUant, v. J. M. Whseleb, Appdlee. 

(47 126.' 

Appediyram the CommigBioMrtf 0<mrt qf (MachomM Oowdy. 

)« Wlien, ia % coAteot aboit a tecrj, tht oouity opuuniMioaeit dedde agriHt 

Uie right of the owner of the Unci, he may appesl to the Diatriot Gonrt. 
S. Time and mode of taking each appeal 

Oabothebs made application to the board of county com- 
missioners in Clackamas Oounty, for a license to keep a feny 
across the Willamette Eiver at Portland. Wheeler, at the 
time of such application, appeared before said board, claim* 
ing that he was the owner of the land where Carothers wished 
to establish his ferry ; and insisted, that if a ferry at such 
place was adjudged necessary, the license therefor should 
ksue to him instead of Carothers. License, however, was 
granted to Carothers. Wheeler appealed to the District 
Gourt^ where the decision of the county commissioners was 
rev^ised. Carothers now brings the case here, and alleges 
that the judgment of the court below was erroneous, because 
Wheeler had no right to take, and the court below had no 
right to hear his appeal. 

Stark di Zogan^ for Carothers. 

A. Camfbdl^ for Wheder. 
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WiLMAMB, 0. J. Section twenty-two, page 884, Statutes 
of Oregon, prorideB, that " any person may appeal from the 
decision of the board of commissioners to the next term of 
the District Oonrt of the same county. Such appeal shall be 
taken within twenty days after such decision, and the party 
appealing shall notify the commissioners that the appeal is 
taken at least ten days before the first day of the next term 
of the court appealed to." Wheeler took his appeal in the 
manner prescribed by statute, but no notice was served on 
Oarothers, nor did he appear in the District Oourt. Whether 
^* any person," in the broad language of the statute, whose 
personal or private interests are not affected by the decision 
of a county board, can appeal therefrom, may admit of 
donbt ; but we think it is clear that any person, whose exist- 
ing rights are cut off or destroyed by such a decision, may 
have his appeal to the District Court. Admitting that 
Wheeler was the owner of the land, as he claimed, and was 
found to be by the District Oourt, then the effect of the deci- 
sion by the county commissioners was to deprive him of the 
use and occupation of such land ; and, certainly, before a 
man's property is wrested from him, he should have a right 
to be heard b^ore some tribunal other than a board of county 
commissioners. When county commissioners acquire juris- 
diction of a controversy 'about a ferry, and adjudge the license 
therefor, away from 1dm, on whose soil it is to be located, if 
there is no appeal from such decision, the right of the owner 
to the use of his land, for the duration of such license, would 
seem to be irrecoverably gone. Section forty-five, page 468, 
Statutes of Oregon, declares that " no ferry license shall be 
granted to any person, other than the owner of the land, un- 
less such owner shall have notice," &c. Now, the manifest 
object of the notice here required, is to enable the said owner 
to appear and claim the license to be granted ; but if his 
'claim, when he appears, can be arbitrarily and irremediably 
r^ected, such notice is very much like mockery. Had the 
decision of the county commissioners been adverse to Oaro- 
thers, it is conceded he might have appealed ; but the reason^ 
are obviously as strong for allowing the same right to 
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Wheeler. Notice of the appeal was not Berved on GarotherSi 
but this was the fault of the law and not of the appellant, who 
took all the steps required to perfect his appeal, and was, 
therefore, entitled to be heard. Notice was served on the 
county commissioners, as provided by the statute, which 
seems to go upon the presumption that they, as guardians of 
the public weal, will attend to the matter before the District 
Court, and see that justice is done to all concerned. On the 
28th of August the commissioners made their decision. No- 
tice and bond for an appeal were filed with their clerk on the 
18th of the ensuing September. These dates, it is said, show 
that the appeal was not taken in twenty days, as required 
by statute. Beckoning from the 28th of August exclusive, 
to the 17th of September inclusive, there will be twenty days, 
but the said 17th was Sunday, so that service on the 18th 
was right.; for, we hold, upon authority, as well as in accord- 
ance with the rule laid down in our statute, that the time 
within which an act is to be done shall be computed by ex- 
cluding the first day and including the last, and if the last be 
Sunday, it shall be excluded. {Section IZ^page 123, Staiutea 
of Oregon ; let Pick. 485 ; Arnold v. U. 8. 9 Cond. 104 ; 
Cook V. Bunn^ ^6 John. R. 326.) Oarothers further objects 
and argues, that it does not appear that the notice and boud 
for an appeal were properly filed, as the endorsements 
thereon only show that they were filed with " F. S. Holland, 
clerk," and do not show tliat he was clerk of the board of 
county commissioners. 

We leam from the record that Holland was clerk for the 
county commissioners, and also of the District Court ; but 
without this knowledge it would be presumed, from the en- 
dorsement, that the said bond and notice were filed in the 
court from which the appeal was to be taken. Wheeler, it 
appears, delivered the bond and notice to the proper person, 
at the proper time ; thereby his right to an appeal became 
perfect^ so that any irregular or informal endorsement after- 
wards made on such papers, by him with whom they were 
de(posited, could not defeat or affect that right 

Judgment afBrmed. 



TERRITORY OF OREGON, JUNE, 1855. IQ^ 



Drew «. €kuit. 



Edwin P. Drew, Complainant, t^. Levi Gant, Defendant 
Chancery. — Ajs>peal/ram Um^ua. 

■ 

1. The board of commissioners of Umpqiia Coonty organized in December, 
1861, preyiooB to the designation of a Aoum for the holding of conrts — Hdd, 
U was a BofBcient compliance with the statute, for application for ferry 
licenses, to post notices in four of the most public places in said county. 

%, Facts constituting a right to a ferry. 

This is a case in chancery ; and the question submitted is, 
-whether Drew, who keeps what is called the Trenton Ferry, 
on the XJmpqua Eiver, is entitled to an injunction to restrain 
Oant from keeping one at the same place. The bill shows 
that Ferguson and Woodward, in May, 1851, occupied the 
land — the one on the north, the other on the south side of 
the river — ^where said ferry is situated. That Drew, by an 
arrangemen{ with said occupants, procured a boat, tackloi 
&c., and set up the business of ferrying at said point That 
on the 6th day of May, 1851, he posted up eight notices of 
his intention to apply for a license, &c. That on the 10th of 
June, of the same year, Gant took possession of the land at 
the northern terminus of said ferry. That on the third of 
December, 1851, after four weeks notice duly given by Drew, 
it was ordered by the conmiissioners of XJmpqua Oounty that 
he should be licensed to keep the Trenton Ferry, upon his 
paying $3 to the county treasurer of said county. That on 
the 8th of April, 1852, he gave a bond, and paid $25 for said 
ferry. That the $8, mentioned in the order of 1851, he paid 
on the 10th of September, 1853 ; since which time, defendant 
has kept a ferry at the same place, &c. 

Z. F. Orovefy for plaintiff. 
W. W. Ohapnum^ for defendant. 
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Williams, 0. J. Gant controverts the right of Drew to 
an injunction, upon the following grounds : 

Mrst. — ^Because Drew did not give the notice req[nired by 
law, of his intention to apply for a license to keep said ferry. 
Section 1 of the act regulating ferries, page 153, General 
Lams of Oregon^ provides, that an application for a ferry 
license shall not avail a person, unless ^^ his intention in re- 
lation thereto shall have been previously given^ by publish- 
ing iiiL some newspaper printed in this tenitory, or advertised 
on the door of the court-house, or at the door of the house 
where courts are usually held, and in three of the most pub- 
lie places in the county in which such ferry is proposed to be 
established, for four weeks successively next preceding the 
sitting of the court at which the same shall be made." 

Umpqua County was organized in 1851, and the Trenton 
Ferry was establi^ed on the application of Drew, at the first 
session of the board of county commissioners in that county, 
lliere was therefore no " court-house," or house where the 
courts were " usually held," on which Drew coujd advertise, 
and the most that he could do was to put up notices at four 
of the most public places in the county. We learn from the 
testimony, that the commissioners held their December term 
in 1851 at the residence of one Levins, in Elkton, who does 
not remember to have seen on his house, prior to that time, 
one of Drew's notices. There is nothing to show, and it is 
not at all probable, that this house was designated as the 
place for holding the commissioners' court before the day on 
which the court commenced. Gant does not deny that Drew 
advertised in four of the most public places in the county, for 
four weeks next preceding the court ; but denies that he ad- 
vertised on the court-house, or in the newspaper, as specified 
in the statute. Chadwick testifies that he saw Drew's adver- 
tisements in five or six different public places in the county ; 
that he saw one on ^^ the big tree in Elkton, near Levin's 
house ;" that he saw them frequently through the summer, 
from as early as June or July till October and iN'ovember, 
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1851. Levins alflo mjs he saw one in the spring of 1851. 
Two witnesses state that they did not see these notices, but 
sach testimony is obyi'onsly entitled to little or no weight. 
From the evidence, it is clear that the people of Umpqua 
County were as ftiUy advised of Drew's intended application 
lor a ferry license, as if a notice to that effect had been put 
up on the door of Levin's honse; and in view of the diifienl^ 
ties under which he labored, we hold that there was on his 
part a compliance with the substance and spirit of the statute. 
True, it does not appear that he made publication in a newa* 
paper of the territory; but he had a right to adopt the less 
expensive, and, at that time, far more suitable way of adver* 
tising in the county, and this mode he did adopt, and followed 
as far as possible. Oounsel for plaintiff have contended that 
proper notice by Drew ought to be presumed from the allow* 
ance to him of the license by the board of county comma** 
sioners, but, without determining this point, we place our 
decision upon the ground that necessary notice had been 
proven. 

Gant alleges, in the second place, that no bond was given 
by Drew, as required by statute. 

Huntington testifies that he was derk of the board of 
eounty commissioners at the April term, 1852, and under^ 
stood that the bond then made by Drew was given under a 
license issued to him at that time to keep the Trenton Ferry 
for the ensuing year. The bond is before us, and is not con- 
ditioned to keep said ferry " one year," but is conditioned " to 
well and truly keep said ferry," without any limitation as to 
time. Again, this bond was given as soon as it could be after 
the establishment of the ferry, for it had to be " approved by 
the court," and there was no court to approve it till April, 
1853. If there was an order in 1852, as Huntington testifies^ 
allowing Drew to keep said ferry for one year, it amounted 
to nothing, for, in the first place, the commissioners had no 
power to make such an order ; {Cason v. SUmej Oregon Re* 
part8^ 185Sj jHigea 4t cmd 5 ;) and, in the second place, Drew 
was entitied to the ferry by virtue of the order made in De- 
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cember, 1851, and this bond Ib in all respeets applicable to, 
and in accordance with, that order. 

Gant objects to the injunction, in the third place, becanfie 
the $8, mentioned in the order of 1851, was not sooner paid. 
There was no treasurer of IJmpqua Oonntj at the time the 
said order was made; and Huntington testifies that Ih*ew 
tendered the said $3 to him, but he refused to receive it. On 
the 8th of April, 1852, Drew paid to Huntington, then acting 
treasurer of said countj, $25 for a year's license ; but as such 
license was a nullity, the $3 may be regarded as paid at that 
time, and then it wiU follow that it was paid as soon as any 
one was authorized to receive it. 

Independent, however, of this consideration, on the 10th of 
September, 1853, Drew paid to the treasurer of IJmpqua 
County the $8, pursuant to the order of 1851, so that, at any 
rate, his right from that time became indisputable. Drew 
may have delayed the payment of the $3 at his peril ; but as 
no valid license wfis granted to any other person during such 
delay, his right, after he did make said payment, was not 
thereby impaired. These facts, we think, warrant the con- 
clusion that Drew has an exclusive right to the ^^ Trenton 
Ferry," and is, therefore, entitled to an injunction against 
Gant, who does not pretend, in this case, to have any license 
to use, or in any manner to interfere with such feny. 

Injunction granted. 
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IsAAO MooBX, Oomplainant, v. John Thoicas et dl.j De- i m 

fondants. ^" — 

JRsierved/rom Benton. 

K A deed uieoknowledjped tad imreoorded ie good between the parties. 

i. A mortgage attested by one witness will be upheld in diancery. 

S. Without acknowledgment^ a married woman does not relinqnish her dower 
bj rigning and sealing her hnsbandfs deed. 

4. A recorded conTeyance of real estate, not fitiated by fraud, will hare prior- 
ity in all cases orer a wmHyane$ not r$eorded, 

MooEB seeks, in this case, to foreclose certain mortgages, 
executed to him bj Thomas and wife, and dated in Hay and 
June of 1853, with the exception of one, which bears date 
' the 25th of May, 1854. Avery and Prescott are made defend- 
ants on the ground, as the bill alleges, that on the 9th of De- 
cember, 1853, they obtained a mortgage firom Thomas and 
wife, for the same property described in, and with fUl know- 
ledge of the existence and contents of plaintiff's three pre- 
ceding mortgages. Thomas demurs to the bill, and for canse, 
states that so far as plaintiff's said mortgages of 1853 are 
concerned, they were never acknowledged by him, and are 
therefore void ; and as to the mortgage made to plaintiff in 
1854, it is invalid, becanse it has but one subscribing witness. 
Said mortgages of 1853 were recorded soon after their execu- 
tion, but without proof or acknowledgment, and so remained 
till 1855, when they were proven by subscribing witnesses. 

D. Logan^ for plaintiff. 

O. C, Prattj for defendants. 

Williams, 0. J. Assuming, as we must, that these mort- 
gages are unacknowledged and unrecorded in law, we think 
they are valid as between the parties thereto^ and may be 
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enforced by this proceeding against Thomas. True, the in- 
validity of said mortgages seems to be a legitimate dedpction 
from some of the provisions of the act of 1849, under which 
they were made ; but when we ccmsider the whole of said act, 
we think our conclusion is well founded, and fully effectuates 
the object of such legislation. 

When said mortgages were signed, sealed and delivered 
by Thomas to Moore, they were certainly good at common 
law, and thare is no reason to suppose that the design of the 
registiy act was to prevent the operation of a deed so made, 
or to protect the parties thereto as against each other ; but 
the manifest and exdusive object of such act was to protect 
third persons from fraud or injury by means of prjior seex^t 
conveyances. This view corresponds with the judicial con- 
struction of the same statute in Iowa, from which this was 
taken, and is amply sustained by other authorities. {Lessee 
of Sicord v. Davia etdl.6 Peters^ 124 ; Clark et al. v. Whiter 
lb. 178 ; Wood v. Owing <Sk Smithy 1 Granck^ 229 ; Kmfe 
Com. vol. 4, jp. 456.) 

Plaintiff's mortgage, dated in 1854, and having but one 
subscribing witness, was not properly attested ; for, by sta- 
tute, " it should have been executed in the presence of two 
witnesses, who should have subscribed their names thereto as 
such." And in the case of Ciarh et al. v. Graham, 5 Gond. 
H. 192, it was held by the Supreme Court of the United 
States, under a statute of Ohio, similar to ours, that a deed so 
imperfectly executed was void. If this be true of a deed in 
an action at law, still, we think, that a mortgage, subject to 
a like defect, may be upheld and enforced in chancery ; for 
equity can impose such conditions, and grant such relief, as 
the circumstances of the respective parties may require. {Hunt 
V. Housm/iniera, AdnCr, 1 Peters, 1.) 

Mrs. Thomas has also demurred to the bill, because she 
never acknowledged said mortgages or relinquished her right 
of dower to the real estate therein described. This demurrer 
is well taken, and the reason therefor well assigned, as appears 
by the record. 
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Plaintiff's object, in making Mrs. Thomas a parfy, must 
be to cut off any future claim by her for dower ; but it is 
clear, that the mere signing and sealing, by a married woman, 
of her husband's deed, without any acknowledgment, as pro- 
vided by statute, will not support such a claim. {EHiot et al. 
Y. Piersol et ai.l PiterSy 328 ; Bepbum y. DuboU Leaa^ 
12 Petersy 845.) 

Avery and Prescott demur, and take the ground that their 
mortgage is entitled to priority over all the mortgages of 
plaintiff* This position is correct, unless they are affected 
and postponed by the notice alleged in the bill, for it is well 
settled that registration and proof, such as plaintiff shows in 
this case for his mortgage, amount to nothing and bind no- 
body. To record a deed without proof or acknowledgment 
is a void act. {Kern v. Sfjoope^ 2 WatUy 76 ; Beieter v. Part- 
nety 2 Bmn. 40 ; Froet v. Beekmany 1 Johns. Ch. B. 300 ; 
Oarter v. Championy 8 Oonn. 549.) 

Though plaintiff's mortgages were not legally recorded 
before the act of 1849 was repealed, yet, if prior to the date 
of ATcry and Prescott's mortgage, those of plaintiff had 
been duly acknowledged and recorded in accordance with 
the act of 1854, they must have been preferred ; for, it is not 
correct, as assumed by counsel, that an unrecorded mortgage, 
dated prior to the passage of the act of 1854, cannot be pro- 
perly recorded in conformity therewith, after said act takes 
effect. Section 26, page 479, Oregon Staiutesy provides that, 
" any conveyance of real prop^iy hereafter made, which 
shall not be recorded, as provided in this chapter, within 
thirty days thereafter, shall be void against any subsequent 
purchaser in good faith, and for a valuable consideration of 
the same real property, or any portion thereof, whose con<- 
veyance shall be first duly recorded." This section allows 
thirty days in which to record conveyances thereafter made, 
before they shall become void, &c. ; but, as to conveyances 
hereto/ore made, no time is given, and, if not first recorded, 
they are void as against subsequent purchasers, &c., as above 
provided. Avery and Prescott's mortgage was first recorded. 
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and if they aro '^ sabseqnent purchasers in good faith/' they 
must be preferred ; if not, then plaintiff has a right to hare 
the property first applied to the payment of his debts. 

Arery and Prescott took their mortgage, and put it on 
record with a fall knowledge of Moore's, which were never 
recorded. We hold that Avery and Prescott were " sabse- 
qnent purchasers in good faith." Their object was to secure 
the payment of their debt, not to injure or defraud Moore. 
Ejiowing that the property of Thomas was mortgaged to 
Moore, they certainly had a right to take another mortgage 
upon tiie same property, so as to secure for their debt what 
might remain after the payment of Moore's. And if, upon a 
comparison of mortgages, Moore's, for any reason, was found 
to be insufiicient to hold, Avery and Prescott might avail 
themselves of that insufficiency for the collection of their debt, 
without being chargeable with fraud. Moore is trying to 
collect his debts, and Avery and Prescott are trying to col- 
lect theirs. Here is a race for priority between creditors, and 
the law rather favors than condemns diligence in such a race. 
Avery and Prescott have been more diligent than Moore, and 
must, therefore, be preferred. When a second purchaser takes 
a conveyance, and puts it upon record with an intent to de- 
fraud the grantee in a prior unrecorded conveyance, such 
second purchaser will not be regarded as acting in ^^ good 
faith ;" but before the prior unrecorded conveyance can take 
precedence of the subsequent one recorded, the grantee in the 
second must be convicted of frauds as against the grantee in 
the first deed. {Hine v. Dodd, 2 Aik. 276 ; TMin v. Stainr 
hridge^ 8 Vea. 678; MoMechen v. Oriffikg^ 8 Pick. 148; 
Jackson v. Sharp^ 9 John. 163 ; Corlige v. CorligB^ 8 Verm. 
878 ; Bogera v. Jones^ 8 If. Hamp. 264 ; Porter v. CWtf, 4 
Oreenl. 20 ; Beere v. Hawley^ 2 Conn. 469.) 

The Supreme Court of the United States say, in the cas^ of 
Conrad v. NicikoU^ 4 Peters^ 295, that ^^ to constitute actual 
fraud between two or more persons to the prejudice of a third 
person, contrivance and design to injure such third person 
must be shown." And also, ^^ if the motive and design of an 
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act may be traced to an honest and legitimate source, equally 
as to a corrupt one, the former ought to be preferred." Lord 
Hard wick says, in the case of Hvm v. Dodd^ above cited, that 
the " meaning of the registry act was to prevent parol proofs 
of notice, or not notice." Effect ought to be given to this 
'^ meaning," as far as practicable, so that the titles to real 
estate in the country may be matters of public record, and 
not ^^ be, or cease to be," as shall happen by the testimony of 
forgetful or false witnesses. Where all conveyances of real 
estate are recorded, persons know where to look for informa- 
tion as to titles, and upon what to depend ; and we are dis- 
posed, at this early day, so far as our statute will warrant, to 
install this system of safety and certainty, and to hold that 
a recorded conveyance of real estate, not vitiated by fraud, 
shall in all cases have priority over a conveyance not re- 
corded. Registry acts impose no hardships; operate alike 
upon all ; make titles secure and prevent litigation. Their 
rigid enforcement is for the public good. 

Demurrer of Thomas overruled. 

Demurrer of Mrs. Thomas sustained. 

Demurrer of Avery and Frescott sustained. 
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A. K. Ajeemstbong et al. v. Estate of P. M. Asmstbokg* 

Ac^owmedfrom Yamhill. 

A law, passed after fhe death of an intestate, bnt before distribntion of bis 
eetate, oontrola soch distribnttoiL 

Pleasant M. Abustbokg died in 1853, leaving a large 
amount of personal properity, a widow, and no childrm. 
A. K. Armstrong and others, brothers and sisters of the de- 
ceased, claimed eqnal shares with the widow in said properly ; 
bnt the Probate Court of Yamhill Oounly, upon the fixud 
settlement of the estate, awarded all that remained, after the 
payment of debts and expenses, to the widow, Jane Arm- 
strong. A. N. Armstrong, for himself and other claimants, 
appealed from this decree to the District Court of said county, 
and the cause has been adjourned into this court for final 
adjudication. 
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Pratt dk Logan^ for appellants. 
CampbM db Oravery for appellee. 

Williams, 0. J. Chapter twelve, page 382, of the Oregon 
Statutes^ provides, in effect, ^^ that when a married man shall 
die intestate, and without issue, his widow shall be entitled 
to all the personal estate that remains, after the payment of 
debts and expenses, as prescribed by law." Section three of 
said chapter is as follows : ^^ When, as doubts have arisen as 
to what has been the law in relation to the distribution of the 
personal estate in this territory, the rule of distribution estab- 
lished by this chapter is hereby declared to have been the 
law of the land since the first session of the Legislative 
Assembly of this territory, begun and held at Oregon City, on 
the 16th day of July, A. D. 1849 : Providedy nothing in this 
section contained shaU be so construed as to disturb the set- 
tlement of any estate whereof administration is complete and 
distribution made." 

All of said chapter took effect on the 1st day of May, 1854 ; 
and although it undertakes to declare what the law had been 
prior to that date, it only amounts to a rule for the distribu- 
tion of the estates to be settled and distributed after the 
enactment of the statute. Ko settlement or distribution of 
the estate in question took place till December, 1854 ; and the 
only question, therefore, to be decided in this case is, whether 
such estate should have been distributed in accordance with 
the act of 1864, above cited, as contended by the widow, or, 
whether it should have been distributed in accordance with 
the law in force at the time of Armstrong's death, as con- 
tended by appellants. 

All parties agree, that at the time of Armstrong's death 
there was no legislative enactment for the distribution of es- 
tates in this territory, and much confusion has consequently 
arisen as to the common law rights of the parties ; but as we 
feel bound to apply the statute of 1854 to the estate in suit, 
any opinion as to the state of the law prior to that time will 



TEBRTIOBT OF OBBQOF, DEOEMBBft, 1855. 209 

Annstroiig p, AnnfltFoii^. 

be unnecessary, and out of the ease. We hold that after the 
payment of the debts and expenses, as provided by law, Mrs. 
Armstrong is entitled to all that remains of the personal estate 
of her deceased husband, and this judgment, we think, is sup- 
ported by principle as well as authority. Independent of any 
rule of law, or regulation of society upon the subject, there 
seems to be no good reason why an intestate's effects should be 
taken from the widow and given to the brothers and sisters of 
the deceased. Nothing but the naked ties of consanguinity 
can be urged in favor of their right. Kone of the estate is 
inherited from or through them. None of it is accumulated 
by their diligence or labor. Mere relationship, however, is 
not generally the only ground of a widow's claim. Marriage 
not only makes the parties thereto one in name, but creates a 
community of duties and interests, so that the estate of a mar- 
ried man deceased is oftener than otherwise the joint fruit of 
the united industry and care ofboth husband and wife. Katu- 
ral equity, therefore, acting upon a general rule in the dis- 
tribution of an estate, would not prefer the collateral relations 
by blood to the widow of the deceased ; from which it will fol- 
low, that all pretence of right by appellants to tiie property in 
dispute is derived from, and dependent upon, the will of the 
law-making power. Manifestly, the law-giver may change or 
make his legislative will at any thne before it takes effect, or 
becomes executed, and of course any right, growing out of it, 
and dependent upon such will for its existence, must be cor- 
respondin^y changed or revoked. Kow, it would seem ob- 
vious to any one, that the will of the law-maker, relative to 
the distribution of the property, does not take effect until the 
distribution is made ; and, upon this ground, it may be safely 
affirmed, that the law of 1854, before quoted, tiiough enacted 
after Armstrong's death, was applicable to the distribution of 
his estate made after its enactment. Appellants, however, 
contend, that the title to a portion of their deceased brother's 
estate vested in them at the time of his death, so that the 
legislature had no power, by subsequent act, to divert any and 
give it to another. Now, if it be true that said property did 
Vol. I. 14 



310 oj^wb js wm mrmoa oaum. 

rest IU3 claimed, thea it is also tarae lliat said statute caiuxot 
operate eo as to give it to the widow^ for the oi^mc act pio^ 
Tides that no man shall be arbitrarilj deprived of his properlj. 
But it is not truie that the title to any part of Armstrong's 
estate Tested in the appellants at the time ^his death; and, 
therefore, it is not exempt from the operation of the said statute 
upon that growad. Appellants cannot show one of the ordi* 
nary marks or signs of title to anypart of this estate. Thej 
haTc no right of possession — ^no interest that can be tskmfor 
their debto— nothing that can be applied to their use. They 
may haTo an expectancy dep^xdent upon a contingenoy, but 
this is far from title. All the personal property of an estate 
is vested in the admioistrator. He is entitled, to its possession 
as against all other persons, and may sell it, and convey a per- 
fect title ; no one else is recognised ad owner by the law. But 
it is said the admimstrator holds the estate in trust, and this 
position is carrect, but of no avail to appdlants. When a 
man dies intestate, the supreme authority of the law takes his 
personal estate, and gives it away according to it9 absolute 
wiU and pleasure. It may give all to the father, bro&er, 
widow, or any other relative of the deceased, or may make 
djnrision among any or all of them* Its high behests npon the 
snbject it can make or uimiake, as its views of policy and right 
may ebaz:^ ; and no one can defeat tilie constitutional ezsxdm 
of this arbitrary power* But the law must of necessity have 
an agent to execute its will. Its agent as to the effects of the 
deceased persons is an adnunistrator. He holds the estate in 
trust, not for any particular person or persons, but to be dis- 
posed of as the law shall direct, and is made respcoosible for 
what he naay receive in his fiduciary capacity to those whom 
i^he law authorizes to call hhn to account. Kow, when an 
administrator goes to distribute an estate, he must look ok- 
clusively to the law for directions, not those directions which 
it gave before his appointment, or at any prior time, but to 
4uch dir^tions w it gives when the distribution is made. Ad- 
oinitting, what is a matter of doubt, that the law at the death 
^ Armstrong promised to give a portion of bis estate to ap- 
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peUanibiy the li^Kt irf ^ Uw to laake that promiie befeve dia- 
tacibutiaii is dew, ivpoa ilie nviell-biiofa princiifple that the 
men ptomiie to gi^e s thing ^ioes not, h^hm deliiTerj, Innd 
Hm frpvoMay or confisr any rigfat upon tiM promisee. 
. Bat iiiaajqpMdand not denied, that the law oannotbeeo 
ehan^ad aft^r a man'to death, aa to eiempt Ub eatate firoai 
thepajpnantof tfaofle4eibtB<ireatedinhi6M^ and some 
effort has iMen made te appily that doetrine to this ease. Ap- 
peUaats, hvw^rwj eannot place l^emselves on the aame foot- 
ing ivith crediitom. When two men make a eontract, ift is 
impUed, if not expressed, that not (oly thej, but 4heir nh 
apeotiy« estates, shsU be bonnd ibr its falfflment, Cbrediteis 
claim npon this grpnnd, and any law, thersjftae, deelaring 
tiiait a deoedenfa estate shall not ,be liabie fbr his'd6t>ts, is a 
iMT impadraig the (^ligation of contraots, and void. (£ka(- 
trfss qf (hegomt^ p. &$, Organio Ait.) 

AppdUants do not pretend to olaim any part of tbe estate, 
in question, by virtae of % 4»>ntract. lliey qIsuq by opera- 
tion of law ^ faiti before thefar claim conid be allowed, tiie law 
had eeased to <q»erate in liieif £avor. Appellants, we think, 
bad no Tested lights in the estate of ihdr deoeased biother, 
aeoording to the anthorities. WiBiams, in hk work on Jb- 
^QuricTS^ p. 780, says, tiiat ^^ an exeeator or administrator has 
the same poopevty in the personal effeots of an eatate aa the 
dMeased had when living, and has theeame power to bring 
aotbns in refarenpe llieEeto*^' 

'^ On tb9 death of Jthe teatator or intestate, his exeeatofa or 
administrators, in point of law, are the owners of the goods 
whic^i b^Ioi^i^ tp him, and may declare for them as their 
own, when damaged by another." (HoUia y. Smith, 10 £(ut. 
295.) 

^' It is a general rule of law and equity, that an executor or 
administrator has an absolute power of disposal over the 
whole personal effects of his testator or intestate, and that 
they cannot be followed by creditors or legatees into the 
hands of the alienee." {Whale y. Booth, 4 T. B. 625 ; Nu- 
gent Y. Qifford, 1 A^. 468.) 
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" After the death of the deceased his personal property may ' 

be considered in abeyance until adminiBtration is granted ; 
and is then vested in the administrator, by relation, to the 
time of the death." {Jewd v. 8mUhy 13 Ma$8. 809 ; Lowy 
renee y. Wright^ 23 Piteh. 128.) in the case of darpenter y. 
CammonwMiih xff Penneylvanioy 17 Sino. 466, the Supreme 
Oonrt of the United States assert tiie doctrine here maintained. I 

In 1826 the State of Pennsylvania passed a law by which, I 

under certain circumstances, « aU inheritance, being within i 

that commonwealth," should be subject to a tax. William 
Short, a citizen of Pennsylvania, died in 1849, leaving cer- 
tain personal property in ITew-York to citizens in that State. 
In 1860 the legislature of Pennsylvania passed an act, declar- 
ing that the prior act of 1826 ^^ should be so construed as to 
relate to aU peroons who have been, at the time of their de- 
cease, or now may be, domiciled within this commonwealth, 
as well as to estates." The Supreme Court held, that the title 
to the property in New- York did not vest in the devisees there 
in 1849, but belonged to the executor in Pennsylvania till 
distribution made, and was, therefore, taxable by virtue of 
the act of 1860. If personal effects do not vest in devisees 
under a will upon the death of a testator, they certainly can- 
not vest in heirs upon the death of an intestate. We con- 
clude, in every point of view, that the act of our Assembly^ 
of 1864, before cited, was ^nd is applicable to the distribution 
of all estates since its passage, widiout regard to the time of 
the intestate's decease, and therefore AflSrm the judgment of 
the Probate Court 

Judgment affirmed. 
Oletibt, J.9 did not sit in this ease. 
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JoAQimc YoTTKa V. Tebbitobt ov Obbgoh. 
Petition/in' a Mcmdamus. 

The act of ABsembly, snspendiiig payment of the daim in qaestiony held yalid. 

Pratt dk Campbelly for plaintiff. 

Shell A OrofMr^ for defendant. 

Deabt, J. Upon the admitted facts in this record, and 
the law arising thereon, the conrt have concluded that the 
writ of mandamns should be denied, and so decide. This 
decision is plaeed upon the following grounds, without in- 
tending in any manner to conclude any other questions that 
may have been raised in the course of the argument, that is 
to say : that whether the act of the Proyisional Gbvemmait 
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of December, 1844, be a contract supported by a legal con- 
Bideration, or is an exjparU frtrtaiibj relting upon mere moral 
considerations, and the continuing good-will and ability of 
the promissor ; lii diher irk^ it irai, ftoA the beginning, 
without a legal remedy for its violation or suspension, and 
its obligations in legal contemplation, incapable pf being en- 
forced, l^e net of iTanuaty, 1S65, aUdWidg the suit b^ tiie 
pl^tiff m the Supreme Oourt, gave him the privilege or 
opportunity to establish his l^thnacy, his identity, and the 
amount claimed^ The same thsng might have been done 
under the noW and then existing laws, before the auditor of 
the territory, together with a certifioate of the latter c^ the re- 
sult, to be laid before the Assembly for further action. At 
this point of time, the Assembly repealed so much of the act 
of January, 1855, as directed the auditor to issue his warrant 
for, and the treasurer to pay, the anumnt ef Osb judgment, 
thereby indefinitely suspending the payment of the claim. 
Whatever may have b^n the policy or necessity of this 
legislation is not for this court to inquire. We think and 
decide, that the Assembly had the power so to legislate, that, 
by so doing, the plaintiff was only restored to his original 
situation. The 6riginal obligation was in no way impaired, 
and now, as then, the plaintiff's claim, whether founded upon 
legal or moral considerations, still exists, dependent upon the 
wiU of the Assembly for an appropriation of the public 
money for its payment, or other iUltion equivalent thereto. 

Mandamus denied. 
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Bbnjaion F. GooDWiKy Plaintiff, t^ Willuk H. BAsimABT, 

D^endant. 

JSeierved from MvUnomah. 

tHien and how tlie effect of a gmunmty may be averred. 

Cbaks, Bogb&s & Co. drew their bill on Adamd & Oo., 4t 
San Franciaco, in favor of Ooloi Ibr $1,089^. In the mta^ 
gin of the bill the sum trad stated in fignres, $l,989iV^.^ 
Oole endorsed npon the bill a reqnest upon Adams Sc Co., of 
Portland, to pay to Bamhart the amount stated in the ma^» 
gin. !nie Portland honse gave to Bamhart the marginal 
snm, on his agreement to refund it *^ in ease the fall amotntt 
is not paid on presentation." The house of Adams & Oo., 
at San Francisco, becoming insolvent, the house at Portland 
failed to realize any thing on the bill, and their efibcts having 
passed into the hands of Gk)odwin, as receiver, this snit is 
bronght on Bamhart's guaranty to recover the amount of the 
bill* The answer, among other defences, sets up, that Adams 
& Go., at both places, were one firm, and that it was the 
agreement, and the tme intent and meaning of the guaranty, 
that $l,989iW "^^ the sum intended to be expressed in the 
bilL Hie identity of the two houses is traversed by the 
replication, and the averment of what the agreement was is 
demurred to. 

A. 04MifMlj for plaintiff. 
A. Jf. Waitf tot defendant 

OuTET, J. The defence, which the pleader had in view, if 
true ill faot, wduld bar the aeikna. At the common law, a 
gaaeral demal would ptt in issue the I^al effect of the ooor 
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tract ; and the circumstances under which it was made would 
be admissible to explain its meaning. Perhaps, under the 
Code, the defendant might have denied this contract, as it is 
stated in the complaint ; but being required to swear to his 
answer, and not being able to deny the wards of the contract, 
as there stated, he has adopted the more prudent course of 
setting out the facts, which show that the plaintiff has mis- 
construed it. K the jury should find the fact to be true, that 
the two houses were one firm, or that the defendant had a 
right to treat them as one, thej would conclude that no such 
agreement, in legal effect, was made ; for one would not take 
a guaranty that he would pay to himself a sum of money. 
But to authorize the jury to find that 9itch a contract was not 
made, there must be a denial of it in the answer. The ayer- 
ments in this answer do not amount to such denial, for the 
agreement may have been what the defendant says, and as 
much more aa the plaintiff claims. 

The defendant, after stating the facts, ought to have averred, 
in substance, that he made the written agreement in order to 
indemnify Adams & Oo. from loss by over-payment of the 
bill, and not otherwise. 

The demurrer is sustained, and the cause remanded, with 
leave to amend the answer. 



Thomas Kaylob, Plaintiff, v. S. J. N. Bseks, Defendant. 

Adjourned from Washington. 

1. A reooirdAd plat of a highway is not eyidenee of the eTiBtmiee of a road ; it 
is eyidenoe only of its predse locality. 

2. Under the act of 1854, a recorded plat of a snrrey of a road is neoessaiy 
before the same could be opened ; nnless the road is lud upon a goyemment 
pnUic snryey. 

Tbm special verdict finds that the commissionerB of Wash- 
ington County, after the propw preliminary steps, passed aa 
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order, establishiiig a conntj road from " fiiUsborough to 
Foreftt Grove, upon the base line of the goyemment land 
aurveys; thence bj a street to a given point, and thence to 
Smith's lane ;" which road was not surveyed, platted and re* 
corded as required by the act of 1851 ; the plaintiff, as su- 
pervisor, notified the defendant to appear, at a designated 
time and place, to perform his road labor at the opening of 
this road, which the defendant refused to do, on the ground 
that it was not a public highway; and this action was 
brought to recover the penalty for such refusal. 

P. Marquam^ for plaintiff. 

2>. LogoHy for defendant. 

Oi4Nsnr, J. The statute declares that, from the time of re- 
cording the plat, the road shall be considered a public high* 
way. But a recorded plat is not evidence of the existence of 
a road ; it is only evidence of its precise locality. Its exist- 
ence as a legal highway is to be learned from, and proven by, 
the order for its establishment. If an inspection of that 
order gives all the information that could be derived from a 
recorded plat, then the object of that salutary requirement 
is fully accomplished, and a literal compliance becomes an 
useless expense. Every person is a party to the public sur- 
veys, and is presumed to know the existence and precise lo- 
cality of the base-liney as fully as he could learn it from a 
recorded plat. That line is, therefore, the centre thread of a 
legal public highway, from Hillsborough to Forest Grove ; 
but, from that point, where the road leaves the base line, a 
recorded plat of an actual survey was necessary before it 
could lawfully be opened. If the defendant was directed by 
the supervisor to enter upon the lands of others in order to 
open that part of the road, the question would be whether 
he could lawfully refuse ; and this might depend on the right 
of the supervisor, and those acting under him, to shield them- 
selves behind the order of the.commissionerB directing it to 



218 C3iASS » tBB fWfttfiafl OOmtf. 



aty (If Portliftikd «. (TNeUL 



b6 open^. Bat the verdiet doefl not find whether the de* 
Imdant WM directed to work on the base-line, or on this iin- 
flflrtejred portion of the iioad ; and a new trial will be neces- 
aaiy to determine that point, before judgment can be given 
between ih» parties. 

Canse is, therefore, remanded for a new trial 



■■^^ 



Thb Crrr of FoBTLAin>, Plaintiff, t;. Jajibs O^Nboj^ De- 
fendant. 

Adjourned from Multnomah— Action to reeoverpmaUy for 

Violation of OUy Ordinance. 

1. the charter of the City of Portland proTides, " that the Mayor and Common 
Coimcll fehall have power to ftcense, tax and regulate brokera, pawnbroker^ 
and meney-ohaagen.'' HM, that they hat« no power to regtikte or lieenitt 
"the eale of bUli of ezduBge," when the buaineBB ia tranaaoted by panona 
on thdir own aoooont» and with tbeir own fbnda, 

^ Defendant, being a aalaried agent, and not acting for a iee, or rate per cent, 
fo^ othera, ia not a broker. 

Houcss, city marshal, complained of defendant as follows : 
^^ that said O'lTeill is engaged in the bnsinefis of money bro* 
kerage, or sale of bills of exchange, within the limits of said 
city, and has failed to take out a license therefor," &c. D^ 
fendant was found guilty by the recorder of the city under 
this charge, and fined $100. He appealed to the District 
Gonrt, and the case has been a<youmed for the decision of 
this eonrt. Defendant, as it appears from the eyidcnce, is the 
salaried agent of Wells, Fargo & Co., and, without license, is 
engaged in the business of buying bills of exchange with their 
funds, and selling bills drawn by them upon their houses in 
the States. 

D. Logan^ for plaintitf. 

A. Oamjpbdl^ for defendant. 
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WtllulmAj 0. J. Beyond dispute, defendant has violated 
the ordinance as charged, for that prohibits the sale of ^^ bills 
of exchange" without a license. Defendant, however, denies 
Ae validity of the ordinance. The dty charter provides that 
the mayor and common council shidl have power, among 
other things, ^^to license, tax and regulate brokers, pawn** 
brokers and money-changers." If ow, unless the businesB of 
defendant is that of a '^ broker," it is not pretended that the 
city authorities, under the charter, have any power to pro- 
hibit or license it. Webster defines a ^^ broker" to be ^^ an 
ig&at ov negotiator, who is employed by merchants to make 
and conclude bargains for them for a fee, or rate per C6nt." 
Exchange brokers, he further says, are those ^^who make 
and conclude bargains for others in matters of money or mer« 
dftandise ; learn the rate of exdiange, and notify their em- 
ployers." Defendant, then^ is not a broker according to this 
aatibority, fer he does dot make bargains for ^^ others^" but 
buya and sells <m his own account, and with his GWh funds, 
<tf On the aoeount and with the funds of his prindpals, which 
is the same tliiAg; as he is a salaried agent, and does not aet 
for ^^ a fe^, or rate per cent." Bouvier says, {w>l. 1, pag€ 209,) 
that broken! ^^ lure those who are engaged for others in the 
negotiation of eontracts relative to property, with the cui^ 
tody of whi<di they have no concern." 

We eonclttdey then, that the mayor and oommon ooundl of 
Portland have no power to regulate, or license ^^ th^ Sale of 
bilk of exchange/' when the business is transaeted by persons 
on theur own aeeount, and with their own f^nds. 

Wherefore the judginent of the recorder must be reversed. 

Judgment reversed* 
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Lbakdxb Holmes, Plaintiff, v. Danibl H. Febguboit et d. 

Defendants. 

Bill to Foreclose Mortgage. — A^owmedfrom Claekamoi. 

1. Where credit is given on soconnt of an interest in certain premises, the party 

. giving snch credit is bonnd to know the extent of that interest. 

% Defendants held hy a deed, which' recited the eadstenoe of a mortgage, sad 

they are estopped from denying such mortgage. 
8. Parties and privies are bonnd by the recitals of a deed throngh which they 

claim title. 

On the Ist day of December, A. D. 1852, Moore conveyed 
to Ferguson certain real estate in Linn City, in said county, 
for 60,000 dollars ; and at the same time took a mortgage for 
46,000 dollars of the purchase money, payable in ten years, 
with interest at the rate of six per cent, per annum, payable 
annually. On the 19th day of March, A. D. 1858, Ferguson 
conreyed the same premises to the '^ Willamette Falls Oanal, 
Milling and Transportation Oompany," by deed containing 
the following recital : ^^ It is expressly understood, however, 
that the said premises are encumbered with a mortgage, 
made by said Ferguson, to secure the said Moore the sum of 
46,000 dollars, which mortgage bears date on or about the 
Ist day of December, 1852, and is at the rate of six per cent, 
per annum, and the said company hereby assumes the ]>ay- 
ment," &c. The deed from Moore to Ferguson was filed for 
record on the 9th day of May, 1853 ; and the deed from Fer- 
guson to the ^^ Falls Co." was filed for record upon the 24ih 
day of March, 1854. The said mortgage was filed for record 
on the 14th day of April, 1854. 

Pratt dk Camipbellj for plaintiff. 

KeUy db Hdlbrooh^ for defendants. 
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Williams, O. J. Plaintiff avers that the said mortgage 
was duly assigned to O. 0. Pratt, and by said Pratt to him, 
and asks to have it foreclosed, because the sum of $5,400 
interest is now dne thereon and unpaid. Many of the de- 
fendants are judgment creditors of the said ^^ company," with 
mechanics' liens ; and they aver that, in the month of May, 
1863, said *^ company" commenced the erection of a ware- 
house and saw-mill upon said premises ; and that thereafter, 
but before plaintiff's mortgage was filed for record, they were 
employed by said ^' company" to furnish materials for, and 
perform labor upon, said buildings ; wherefore, they say, that 
their liens are paramount, and ought to be preferred to the 
lien of said mortgage. This position is clearly untenable, 
upon principle and authority. 

If defendants gave credit to the ^^ company," on account of 
their interest in the said premises, or looked to a lien thereon 
as security for their demands, then they must have known, 
or were bound to know, what that interest or right was upon 
which they placed such reliance. Beference to the books of 
registration showed the title to be in Ferguson ; so that de- 
fendants were not misled, and induced to give credit to the 
^^ company," because the public records indicated that they 
were the owners, and entitled to encumber or dispose of the 
property. Defendants, then, could only learn the rights of the 
<^ company" in the land, by looking at the title-deed, and by 
this they were fully advised of the existence of this mortgage, 
and that any tocumbrance which the " company" could cre- 
ate must be in subordination to it. 

According to well-established principles of law, defendants 
cannot be permitted to say, in court, tibat they had no know- 
ledge of plaintiff's mortgi^. Ferguson's deed to the '^ com- 
pany" fully recites the mortgage ; and, by such recital, the 
^* company" is estopped to say there is no such mortgage. 
{Oroke, Mi. U6 ; 1 Hall. 872-3 ; 2 Smith's Leading Ca$eij 
485 ; 4 P€ter9y 85.) 

Defendants derive all the right which they claim through 
the deed from Ferguson to the ^^ company," and they are, 
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therefore, m well as said ^^ eoxnp«ii7i" pstoppe4 to (^^t9ii4ict 
tl^ solejnn lulizuBsio^^s and redtiJs of sajid dee4» 

Lane, J., in the case of DotifiJas y. 3coU^ 4 C>A^ <S. X9ii 
la^s down the law as follows : ^^ The obligation ereated by 
estoi^el not onlj binds the party maUxig it, but all pevsooii 
priyj to him, the le^al representatives of the party ; those 
who stand in his Siitaation by act of law, and all who talie 
his estate by c(«trac1^ stand in his steady and are subjected 
to all the eonse^uez^oes which accrue to hup9u It adherea to 
title land ; is trausnutted with the estate; it becopies a xnuni* 
n)ant of title ; and all who afterward acquire the title take it 
subject to the burden which the existence of the fact im- 
poses on it. To the same effect are aU the authoritLn* 
{Crane y. Morris, 6 Peters, 611 ; 4 KmU'e (km. 361 ; 1 
CfremUqf'e JSh. 28.) 

Pefendsnts farther allege^ that Moore and Pratt, while 
they claimed said mortgage, respectively advised defendants 
to go on with their work^ and that they would be paid ; but 
we do not think, in view of all the facts, that any thiog was 
said or done, by either one, amounting tp a waiver of their 
legal rights, or that justifies « preference of the judgments to 
the mortgage. Plaintiff's claim is prior in time, SAd, by ua- 
contradictable implication of law, if not in point of i^(s^ 
is prior in right He must, therefore, have judgment 

Judgjt^ent for plaintiff. 
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Jcwr WoQPy Plaintiff iQ E^ori oA, Tsbbitort or Onem, 

X>efendwlr in Error. 

The statute proTi4e8^ "If any person or peraone flikaU b«rter« 9eQ» er dUpMf oi 

in any manner, any spiritsons liquor," do. 
1 JBrfrf Itwaaerrortoinatnwi the Jury, "V the Uquorwaa c^ren gratuift- 

oody . It wviiU aoataift ilia ipdIeiQiint aq|od](r aa tf 

1 £GrZel--It was error to refiue the instruction^ "tjiat if the Bgaor was gratuit^ 
OQflly fi^^on, without oonsideralion, the defendant could not be oonyicted." 

$. The statnte was intended to regulate the tntflc in spiiituous lifuor; for a 
Aeii4dfrati(Ui> or motifiB of gain. 

i. A conYictiop lor fmmff oaanot stand wder i>n jjidlotaiept lot tt tt i mp H^^jwr. 

Wood waa indi^^tod for selling liquor without license. Sec- 
tion six of the act relating to the granting of licenses to sell 
spirituous liquor, provides, that '^if any person or persons 
shall barter, sell, or dispose of, in any manner, any spirituous 
liquor, without first having obtained a license, &c., shall be 
fined," &c. Exception is taken to the instructions of the 
court below. 

D. Zogany for plaintiff. 

P. Marquam^ for defendant. 

WiLUAHs, 0. J. plaintiff in error asked the court to in- 
struct th9 jury, *^ thait if the liquor was gratmitously givea, 
without ODnaideration, the dafendant eould not.be oonvieted ;" 
which instruction the court declined to give, but instructed 
tbwit ^^ if the liqueur was given gratuitously, it would sustain 
the indietmeat equally as if it had been sold and paid for.^ 
Wa think there was ervor in the refusal of the court to in- 
struet Ibe jury as asked, and, also, in tiie instruotion given. 
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The fitatnte was intended to regulate the traffiq in Bpiritaons 
liqnors. To diepose of liquor in any manner might, unquali- 
fied by any thing else, mean the giving of it away ; but in 
yiew of the whole statute, we think it means to part with it 
for some consideration, or with some motiye of gain. Clearer 
and stronger language is necessary to make it a crime for 
one man to give another a glass of spirituous liquor. Where 
it is intended to prohibit the giving of a thing as well as the 
selling, the word ^^ give," or some equivalent term, is em- 
ployed, as in the statate, to prevent Indians from obtaining 
guns, ammunition and ardent spirits from white men. Hie 
expression, ^^ to dispose of in any manner," seems intended 
to reach those cases where persons, by some artifice or indi- 
rection, attempt to cover up a sale, and so evade the penalties 
of the law. Furthermore, a conviction for gwing^ under an 
indictment for seUinfff cannot be allowed to stand. 

Judgment is reversed. 



AnaN & Flawl, Plaintiffs in Error, v. Lbokasd & GEBsir, 

Defendants in Error. 

JSh'or to ClaUcp. 

1. When a witness Is allowed to {^ye his nnderstandiiig of a oonyersatioii, and bis 
other testimony shows that his understanding was correct and tme, the judg- 
ment wiU not be reversed on that ground, though it is error. . 

S. A Jndgment wiU not be reversed for an error in the court below, when it 
•flIrmatiTely appears that iocfa error has worked no injury to the parties. 

Thb bill of exceptions, in this case, sets out the testimony of 
one Seymour, a witness for plaintiffs, from which it appears, 
that the parties to this suit had an interview in reference to 
certain debts, due from defendants to plaintiffs, one book ao- 
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count, one to witness, one to McCk>nneny and that an arrange- 
ment was made by which plaintifEs assumed the debts due 
witness and McOonnell, and that certain papers were exe- 
cuted, among which was a bill of sale from defendants to 
plaintiffs. Witness then stated that plaintiff. Green, took the 
bill of sale in his hands, and said, ^^ Kow, this is all right ; 
this will apply on these debts, or is to secure th^ debts." 
Plaintiff then asked witness ^^ what debts he und^tood Mr. 
Green to refer to V To which question defendants objected ; 
but the court oyermled the objection, and the witnen an- 
swered, ^^ that he understood Mr. Green to mean the book 
account, and the debts due to witness and McOonndL" 

A. OampbMy for plamtiflb in wror. 

2X Logofi^ for defendants in error. 

WiLUAHS, 0. J. We assent to the proposition that there 
was error in this decision of the court below, but cannot, 
therefore, conclude to reverse the judgment PlaintiffB in 
error were in no way pr^udiced by the answer of the wit- 
ness, for his statement was an inevitable conclusion from the 
preceding parts of his testimony. 

He states particularly what was said and done about the 
book account, and the debts due witness and McOonndl, and 
while these were fully talked over and arranged, no aUusion 
waa made to any other claim or debt 

Generally a witness should not give his understanding of 
an interview between the parties, but state what they said or 
did ; but if he does declare his understanding, and his other 
testimony manifestly shows that it was correct and true, a 
judgment will not be reversed on that ground. The doctrine 
is well settled, that a judgment will not be reversed for an 
error in the court below, where it affirmatively appears that 
such error has worked no injury to the parties. {OAam v. 
the State,7 OhiOf 212 ; jEToiman v. KMyetaL 14 OUoy 502.) 

Judgment affirmed. 
Vol. L 15 
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Elias J. Oranball, Plaintiff in Error, v. J. B. P. Pibttb and 
Gbben 0. Dayidsok, DrfesndantB in Error. 

JSfTor to YcmhSH. 

Where there is judgment by defSuilt in a lower court, it is wholly a matter of 
dieoretion for the appellate oonrt to peni^t^ or refoae, the filing of an aniwer, 

Tms Bnit was commenced before a justice of the peace, and 
judgment taken bj default Plaintiff in error appealed to 
the District Oonrt, and when this case was called np for trial, 
applied for leave to file the following answer : ^^ That on the 
28d day of January, 1854, before E. D. Harris, a justice of 
the peace in and for the county of Yamhill, a trial was had 
and judgment rendered in favor of the said defendants, on 
the same cause of action upon which the present action was 
brought^* 

Objection was made by the plaintiffs, and the court refused 
the leave as prayed for, but granted leave to the defendant 
to answer to the merits. The refusal of the court to allow 
the said answer to be filed is the alleged error. 

D. Logan J for plaintiff in error. 

JIT. Hvber^ for defendants in error. 

Williams, 0. J. Defendant allowed judgment to go against 
him by default before the justice, and could not, for that 
reason, afterwards appear and defend as a matter of right; 
his application, therefore, for leave to answer, was addressed 
to the discretion of the District Oourt. That court, in the 
exercise of such discretion, might allow, or refuse altogether 
the application, or might grant it, upon such terms as in its 
judgment were just under the circumstances. We cannot. 
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as a general practice, oyerrnle the exerdfie of discretion by 
the District Oonrt, and if we could, there is no very apparent 
error in refusing to remove a legal bar to plaintiff's defence, 
simply to enable him to interpose a l^al bar to the plaintiff's 
right of recovery. 

Judgment affirmed. 



WnxuM Bakxb, Plaintiff in Error, v. Joseph SrovomoH, 

Defendant in Error. 

JEiror to Columbia, 

Suit cannot be maintained np<m an obUgation to deliTer round or hewed tim- 
ber, as the Mig$& night choose, and of snch sLes and length as h$ might 
directy withont slioinng that defendant {obliffor) had been directed as to the 
timber to be deUyered. 

Thib suit is brongfat upon the following instmment in 
writiBg: 

\$iQ6. MiUofij Nao. 28, 1850. On or before the first 
day of February next, I promise to pay L. G. Whipple, or 
bearer, the sum of four hundred and twenty-five dollars^ in 
round or hewed timber, as he may choosy and such size and 
length as he may direct; said timber to be delivered at 
Milton, at the usual place for vessels to take in the same^ for 
value received ; timber to be at the highest market price. 

Joseph Stoughtoh." 

The plaintiff avers, in his complaint, ^^ that all and every 
the conditions or condition precedent, necessary to be done 
or performed by the obligee in the above obligation, were duly 
performed by the obligee, but that defendant has failed to 
pay," &c. 

Defendant, in his answer, denies that he is indebted, and 
^^ denies that the co:ildition or conditions precedent, necessary 
to be done or performed by the obligee, in the said obliga- 
tion, have been performed." 
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The verdict of the jury was, that the holder of the said 
promiBSorj note did not perform the condition precedent, 
necessary to be by him performed, as the plaintiff has allied. 
Plaintiff made a motion for a new trial, which was oyemdedi 
and judgment given for defendant. 

« 

J). Logan^ for plaintiff in error. 
A. Camjlbdly for defendant in error. 

WiLLiAKB, C. J. Plaintiff complains of this decision of 
the District Court, and says that he was entitled to a judg- 
ment in this case for the amount claimed, without showing 
that be, or the payee of said note, ever gave to defendant any 
directions as to the kind or size of the timber to be delivered 
thereon. We consider this position untenable. We see no 
reason why the clear and express understanding of the par- 
ties should not be carried into effect. Defendant promised 
to pay the amount of the note in such timber as the holder 
thereof might call for; and it is impossible to say, with truth, 
that he has violated that promise, until it appeans that he 
has been called upon, as stipulated in the contract. 

Plaintiff does not deny that defendant had a right to wait 
for directions until a reasonable time before the note became 
due ; but that then it was his right and duty to elect as to the 
sort of timber in which he would make payment. 

Perhaps this might be true, if defendant was to pay, at a 
certain time and place, in timber of a certain kind and di- 
mension, or upon such other terms as the plaintiff might 
prescribe ; but in this case there was no alternative. Theie 
was no other way for defendant to determine as to the di- 
mensions of the timber, except from the directions of plain- 
tiff. But it is said that defendant was bound to pay in 
merchantable timber, without any directions. This assump- 
tion imposes upon defendant a responsibility which he had 
no reason to anticipate from the contract. According to the 
express agreement of the parties, plaintiff, and not defendant| 
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was to decide as to the kinds of lumber to be delivered. To 
oonstme the contract as contended for by plaintiflf, would be 
to open the door to litigations. Parties would differ as to 
what was a reasonable time before the note became due, and 
as to what was merchantable timber, and other matters that 
were supposed to be settled in the agre^nent 

The doctrine here laid down is recognised in 2 Wattt^ B. 
page 139. In that case, H. promised to pay a widow $138 
per year — a part in cash, and the residue in trade, according 
to her wants, to wit : grain, meat, hay, &c., at market prices. 
The only question in the case was, whether the plaintiff could 
recover the value of the specific articles ;«rithoat proof of a 
demand before suit brought. The court say : ^^ In the case 
at bar, if a demand be neeessary, no difficult exists as to the 
place, as it is evident, from the contract, that both parties 
Kad reference to the farm on which they resided as the place 
where the articles weris to be demanded and delivered. The 
contract is for the ddivery of the grain, hay, meat, <fec., of a 
stipulated value, as they may be wanted, for the support of 
the widow* She may elect what part she will receive in 
grain, what in meat, what in hay, or whether she will receive 
the whole in one or the other article, or in any other com- 
modity, the product of the tBxm. It cannot be the duty of 
H* to make a tender ; for, until she makes a demand, it is 
impossible for him to know what to tender, or in what quan<* 
titles, or at what time." 

So, in this ^ease, it could not be the duty of defendant to 
tender timber ; for, until plaintiff gave directions, it was im« 
possible for him to know what the kind, size and length of 
the timber should be. 

In Bobertd v. J?da%, 2 Perm. JR. 68, it is said, that it is 
not the duty of the obligor to pay or deliver the specific arti- 
des mentioned in the obligation, when the time of delivery, 
the nature and quality of the article, depend upon the ete(> 
tion of the obligee. {Seey alio, 20th WmML, 198; iih 
Qyuom, 516.) 

Judgment aflShned. 
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Jo0KPH Pnr et d.^ Flaintifb in Error, v. Jaheb Mobbib, 

Defendant in Errpr. 

Mrrw to YamhXH. 



One in poeaeaaion of land* cUimlng under tiie donation Mt, cannot be dia- 
poaaeaaed, by acUon at law, before the completion of hia four yeara* reridenca^ 
when the conteat between the partiea haa been determined in fayor of the 
ooeapant by the 81Irveyo^getterBL 

Flaintiffb olaim the land described in the complaint, as 
heirs of Joseph and Margaret Pin, deceased, nnder the fourth 
section W the donation act. 

Defendant, among other things, sajs, in his answer, that he 
is informed and beUeyes that one Joseph B. Bogers, as guar- 
dian of the minor children of said Joseph Pin and Margaret, 
his alleged wife, claimed to be deceased, iiled a notification 
with the said snrrejor-general on the 25th day of March^ 
1858, claiming said tract of land on behalf of said alleged mi* 
nor children and others, throngh alleged residence and cnlti- 
Tation of said land by the said Joseph Pin, senior ; and that 
afterwards, on the 12th day of Jane, 1856, and on testimony 
and certain proofs and documents, filed with said surveyor- 
general, had a hearing and detemunation by and before said 
otKcer, touching the said claim so made, and supported as 
aforesaid. That this defendant was notified of said claim and 
hearing, attended thereon, and had his rights to the premises 
considered by said officer ; which said hearing was had, and 
said premises adjudged in his favor as settle*, and against said 
minor heirs and alleged legal representatives of said Joseph 
Pin, deceased. 

Plaintiffs demur to the portion of the answer above set 
forth, and say that it constitutes no bar to their right of re- 
covery. 
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M. EQAMy for plamti£b in error. 



OampbeU db Pratt^ for defendant in error. 

WiLLiAJCB, 0. J. Defendant, as the pleadings show, went 
into possession of the land in dispute in January, 1862, and 
this action was conunenced in August, 1855, so that plaintifEs 
brought suit before defendant had resided upon and cultiva- 
ted said land for four consecutiye years, as required by the 
act of 27th September, 1860, under which he holds and claims 
possession. When a person in possession of public land, in 
a controyersy with another claimant before the surveyor-gen- 
eral, is adjudged by such officer to be the rightful occupant, 
we hold that the courts of the territory cannot reverse such 
decision so as to disturb the possession of the party, in whose 
favor it was made, until the expiration of his four years' resi- 
dence. Oongress has organized a land department of the 
government, whose business it is made to determine those 
questions which arise out of the disposal of the public lands, 
and the courts of the country cannot interfere to regulate or 
control that business, without introducing xmcertainty and 
confusion into the whole system. Take this case as an illus- 
tration : Suppose the courts dispossess defendant, and so pre- 
vent his compliance with the donation act, and the land de- 
partment adheres to its decision against the rights of plaintifls. 
To whom will tiie patent for the land be issued ? We inti- 
mate no opinion as to what the courts of the territory would 
do in case defendant's residence and cultivation were com- 
plete, or he held the patent ; but upon the state of facts pre- 
sented here, we hold the answer to be good, and overrule the 
demurrer* 

Judgment for defendant 
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TERRITORY OF OREGON, 



I>ec e i n ber T*ei*iii, JL» !>• 18S^ 



GSOBfiS H. WILLIAMS, Ohi^^hrnHm. 



CTBirS OLNEY abd ) 



M. P. DEADY, ) 

J. O. WILSON, CUnfk. 



Dbcoembbb TkrM) a. D. 1866, ) 

8upr0me Chwrtcf&i$ U.8.fcr the Territory of Oregon. ) 

Ordered^ — ^Ihat terms of the District Courts be held in the 
city of Salem, in the oonntj of Marion, on the first Mondays 
in April and September, and on the fourth Mondays in May . 
and October, annnally, until otherwise ordered. And in the 
city of Portland, in the county of Multnomah, on the fifth 
Monday in December, 1856 ; and thereafter, on the first Mon- 
days in May and October, and the third Mondays in June 
and November, annually, until otherwise ordered. And in 
the Tillage of Boseburg, in the county of Douglas, on the first 
Mondays in March, May, September and November, annu- 
ally, until otherwise ordered, and do limit the duration of 
said term to six days each. 
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PofiET WiLUAiiB, Plaintiff in Error, v. Hehbt IL EjnaBioK, 

Defimdant in Error. 

Mrarto CMumbia. 

A oompliint upon a prominory note, wUch omits to state that the note was 
then due, is Insufficient. 

Eniohtoit took judgment by defiuilt against Williams in 
the District Oonrt, upon a complaint which states, ^^ that he 
has a cause of action against the defendant, and expects to 
recover judgment for five hundred dollars, with interest, &c., 
as per a eartain promissory note, which he holds against him, 
for fiye hundred dollars, bearing interest, &c., dated Feb- 
ruary 25th, 1865." 

D. Logan^ tor plaintiff in error. 

JR. P. Baiae^ for defendant in error. 

Olney, J. Waiving all other questions, it does not appear 
that the note was due. This cannot be implied from the 
allegations that he has a cause of action against the defend- 
ant. That is a conclusion of law. The pleader should state 
the fiftcts which he thinks gives a right of action, and not keep 
back those facts, and offer the court his opinion. If one fact, 
necessary to a right of action, be omitted, all others might as 
well, and the complaint might be reduced to this, ^^ that the 
plaintiff has a cause of action against the defendant for five 
hundred dollars, for which he asks judgment." 

The complaint is insufficient, and the judgment fiw9t le 
revereed. 



CASES 
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TEBRITORT OF OREGON, 



GEOBGE H. WIUJAKS, CkUf-JtutU$. 

OTBXJB OLNEY xsd 
M. P. DEADT, 

J. G. WHiSOK, CUrk. 



w ^fc^fc^^^^^^^F ^^W^Hf ^P ^V^^^^^^^V^PS 



AuotrsT Tebm, 1867, 
JSupreme (hurt qfths IT. S.for the Territory of Oregon 



.1 



Orderedj — That a term of the Dktrict Court be held at 
the city of Salem, in the county of Marion, on the third 
Monday in September, instead of the first Monday in Sep- 
tember ; and on the third Monday in November, instead of 
the fourth Monday in October. And in the village of Bose- 
burg, in the county of Douglas, on the second Monday in 
October, instead of the first Monday in September ; and on 
the third Monday in November, instead of the first Monday 
in November, for the year 1857. 
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Stephen Coffht, Plaintiff in Error^ v. Habheb, Jenkinqb & 

Co., Defendants in Error. 

Mr or to OladkamoB. 

Upon motioii fi>r m^r^^^**^ -ot jndgBMnt Mow, with tn aUowmee of tan per 
oent. demagee, m prorided by sUfote, when it is nnoertain whether the writ 
of error was taken in good fidth or not, demageB were not tllowed. 

A. K Wait, for defendants in error. 

Olnet, J. The plaintiff fails to prosecute his writ of error, 
and it is suggested that his attorney is detained awaj from 
this court by sickness. The Chief- Justice who tried this causCi 
reports that the claim was a very old one ; and the evidence 
was such as to leave it doubtful whether the verdict is or is 
not in accordance with tiruth. It being uncertain whether 
the writ of error was not taken in good faith, the Chief- Jus- 
tice hesitates, in a case of uncertain merits, to impose a discre- 
tionary penalty, and I am willing to defer to his opinion. 

Judgment affirmed without penalty. 

Deady, J., dissents as follows : Judgment affirmed without 
ai^ument. On motion of defendants' counsel, the court re- 
fuses to assess ten per cent, damages. From this judgment 
I dissent ; because, it is manifest that the cause was brought 
to this court for delay ; the plaintiff in error having only 
availed himself of the forms of law to bring this cause into 
this court, and thereby retain the amount of the judgment 
in his own hands, instead of paying the same to the defend- 
ants, according to the det^mination of the said judgment. 

The plaintiff, having chosen to retain the money, as he 
might do under the law, it is the duty of the court to give 
the defendants that compensation which the statute has in* 
tended they should receive in such cases. 
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Nor do I think the court is at liberty to consider the merits 
of the judgment, or the hardship, real or fancied, which it 
may impose on the plaintiff. Such questions are, of course, 
merged in the judgment itself. 



AnonsT Teek, A. D. 1868, ) 

Supreme Chwrtqfth$ U.8.foTthe TerrUary qf Oregon. J 

Ordered^ That terms of the District Oonrt be held in the 
city of Salem, in the coxmly of Marion, on the first Mondays 
in April and September, and the fourth Monday in May, and 
the first Monday in November, annnally, nntil otherwise 
ordered. And in the city of Portland, in the connty of 
Mnltnomah, on the first Mondays in May and October, and 
the third Mondays in Jane and Kovember, annually, untQ 
otherwise ordered. And in the village of Bosebnrg, in the 
connty of Donglas, on the first Mondays in March, May, 
September and Kovember, annnally, nntil otherwise ordered, 
and limit the duration of each term to six days. 



No written opinions were given at the August Term, 1858. 



JUDGES 



SUPREME COURT OF THE STATE OF OREGON. 



AABON B. WATT, elected 1859, Cki^'JiuHo$, resigned Mty 1, 1808. 

MATTHEW P. DEADT, " 1859, reeigned. 

BEUBEN P. BOISE, <* 1859, O. J., May let, 1888. 

RILEY E. 8TRATT0N, " 1859. 

PAINE P. PSIM, appointed 1859, (Wm Dsadt.) 

PAINE P. PEIM, elected 1860. 

WUUAM W. PAGE) iq^pointed 1888, (mm Wait.) 

Salwpywi-tSyOOO. 

J. a. WILSON, Oltrhf feea. 



OonitUutiorud pravUion in r^erenos to the Stipreme Court 

qf Oregon^ artide Ith^ section 2d. 

^^ The Supreme Oonrt shall consist of four justioes, to be 
chosen in districts, by the electors thereof, who shall be dti- 
zens of the United States, and who shall hare resided in the 
State at least three years next preceding their election, and 
after their election to reside in their respective districts. The 
nmnber of justices and districts may be increased, but shall 
not exceed five, until the white population of the State shall 
amount to one hundred thousand ; and shall never exceed 
seven," &c. 

SionoN 3. The judges first chosen under this constitution 
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shall allot among themselyes their terms of office, so that the 
term of one of them shall expire in two years, one in fonr 
years, and two in six years ; and thereafter, one or more shall 
be chosen every two years, to serve for the term of six years. 

SxonoEr 4. Every vacancy in the office of judge of thcvSn- 
preme Oonrt shall be filled by election for the remainder of 
the vacant term, unless it would expire at the next election ; 
and until so filled, or when it would so expire, the governor 
shall fill the vacancy by appointment 

Bjoonos 6. The judge who has the shortest term to serve, 
or the oldest of several having such shortest term, and not 
holding by appointment, shall be Ghief- Justice. 



^^An Aet tofm the times andjplaeee of holding the Terme of 
the Supreme and Oirctiit CourtSy^ passed June 8^ 1859. 

SsonoK 1. Be it enacted Sy the Zegislatii>e Assembly ef 
the State of Oregon^ That a term of the Supreme Oourt shall 
be held] at the seat of government, on the first Monday of 
December next ; and thereafter, at the seat of government, 
on the second Monday in December ; and at Portland, in the 
county of Multnomah, on the second Monday in July, annu- 
ally. 
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Snftmt C0ttrt of % JStafe d (Irtjon, 

X>eceinber TT'enxi, ^* !D« 18SO* 



AABON E. WAIT, (Mtf-Jnatice. 
BEUBSK P. BOI^E, 1 
BILEY E. STRATTON, \ AstochU 
PAINS P. PBDf, ) 

J. a WILSOir, Okri. 



Deoeubeb Tebu, 1859, [ 

Supreme Court of the State of Oregon. ) 

Orderedy—ThBi the clerk be authorized to tax, as a part of 
the coBtB against the losmg party, the Bnm of three dollars in 
each canse, as fees for recording the opinion of the conrt 
therein. 
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Pj^kabast HowelLi Plaintiff in Error, v. State of Oebook, 

Defendant in Error. 

Mror to Marian. 

1. Under the Btatete, it is not necessary for the jury to assess, in their Terdiet^ 
the Tslne of the property stolen, irhen the property is alleged to be of a 
spedfio Tslne. 

S. Under the statute, " in every ease in whieh punishment in the penitentiary 
is awarded, 4w., the form of the sentence shall b^ that he be poaished bj 

Vol.!. ' 16 
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ft 

confinement at hard labor; aivd be may, also^ be sentenced to solitary con- 
finement for snch term as the court ehaU direct, not exceeding twenty days 
at one lime," <frc A sentence of "one year's solitary confinement^ and kep( 
at hard labor,** ^q., j» tmandkorm^, ai^d la mror* 

8. The conrt below might amend the record daring the term, and malce it re- 
sponsive to the facts. 

4. In criminal causes, this conrt may affirm or reverse .the judgment below, 
bat cannot modify it. 

At the September term, A. D. 1859, of the Circnit Court 
for the conntj of HariQO» Flea^ant Bowell was tried and 
convicted, upon an indictment for larceny, for having felo- 
nionsly taken and carried away sixty-one dollars, to wit: 
three twenty-dollar pieces of gold coin, aaid two half-dollar 
pieces of silver coin, lawful mon^ of the United States, the 
personal property of Daniel Brock.** The ver^t of the jury 
was as follows, to wit : 

" State of Oeegon v. Pujasakt Howell. 

"We, the jury in the above cause, find the defendant guilty. 

Joror Q, Wilson, Foreman.^^ 

Upon which verdict, the said Howell was " sentenced to one 
yearns solitary confinem^it, and kept at hard labor in the 
penitentiary of this State." 

Of the eoTors assigned, those mainly r^ed npon for the 
reversal of the judgment are as follows : 

" 3. The value or amount of the property stolen is not 
stated in the verdict. 

" 4. The sentence of the coui:t is. without authority of law. 

" 6. The sentence is not in the form and manner as pre- 
scribed by statute." 

G. H. WiUiamdj for plaintiff in error. 

/- &. Wilson, prosecuting attorney, for defendant in error. 

Per Watt, 0. J. Upon trial for steaUpg piH>perty cf a 
specified value, it is not necessary,, under our fttatate, Hmt the 
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jury should return in their verdict the value of the property 
stolen. If, as in some States, the owner of stolen property 
would be entitled to recover double or other multiplied value 
of the property stolen, then here, as there, a reason would ex- 
ist for a finding and return by verdict of the value of the 
property stolen. The verdict in this case implies that the 
defendant is guilty as charged. 

There is nothing in our statute which requires that the 
value of the property stolen should be returned in the ver« 
diet, and we have no law by which any person would be 
benefited or injured by such a return* The law does not 
require the doing of an unnecessary thing, and as such a 
return was unnecessary, it was properly omitted. 

The 4th and 5th points assigned are substantially the same, 
and will be considered together. Was the sentence such as 
was authorized by law ? 

No authorities have been cited upon this question. By our 
general laws providing for indictments in criminal oases, it is 
provided, that ^^ in every case in which punishment in the 
penitentiary is awarded against any convict, the form of the 
sentence shall be, that he be punished by confinement at hard 
labor ; and he may also be sentenced to solitary confinement 
for such term as the court shall direct, not exceeding twenty 
days at one time ; and in execution of such pimishment, the 
solitary imprisonment shall precede the punishment by hard 
labor, unless the court shall otherwise order.'' {Statutes of 
Oregon^ sec. 6, page 274.) 

As far as this provision of law is concerned, it is entirely 
dear that the court below was authorized to sentence the 
defendant to ^^ solitary imprisonment, not to exceed twenty 
days at one time f and that it had no power to sentence hini 
to ^^ one year's solitary confinement." 

But it is insisted by counsel for State, that the act, entitled 
" An act to provide for the election, and to define the duties 
of a superintendent of the penitentiary," passed January 28, 
1857, abolishes solitary imprisonment. That act repeals all 
laws, 'and parts of laws in conflict therewith, and provides 
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that ^^ it shall be lawful, and is hereby made tiie duty of said 
anperintendent and keeper, to employ all convicts in the 
penitentiary, so far .as they may deem practicable, in labor 
in and upon the penitentiary buildings and gromids, or in 
mechanical pursuits, within the penitentiary, if deemed prac- 
ticable." 

It is by no means clear that this provision of law does 
abolish solitary imprisonment Before the enactment of that 
law, confinement at hard labor was, as it is now, a necessary 
part of every sentence of imprisonment in the penitentiary. 
That act does not specifically abolish ^^ solitary imprisonment, 
nor does it originate the punishment of hard labor ;" but it 
does direct when and in what such labor shall be employed ; 
as ^' in and upon the penitentiary buildings and grounds, or 
in mechanical pursuits within the penitentiary, if deemed 
practicable." But, suppose it is true that solitary imprison- 
ment is abolished, and that our courts have no authority to 
punish by soUtary confinement for ^^ twenty days," does it, 
therefore, follow, that the defendant was lawfully sentenced 
to '^ one year's solitary confinement!" We think not It is 
said that the sentence of the learned judge in the court be- 
low, as orally announced, was not as it is recorded, and that 
the word ^' solitary" was inserted by the clerk, under the 
supposition that it was his duty to do so ; but the record, as 
signed by the judge, and as it comes before this court, shows 
that the defendant was and is '^ sentenced to one year's soli- 
tary confinement" ' No application is made to amend the 
record, and it is not claimed that this court has the power to 
do so. In a civil case, this court has the power to modify a 
judgment of the Circuit Court ; but in a criminal case, the 
judgment of the Circuit Court must be either affirmed or re- 
versed. During the term, the court below might have 
amended the record according to the fact The judge was 
the livinff record of his court during the term, and possessed 
the power to so amend or modify it, as to make it conform 
to law. 
Section 18, page 256, of the statutes, provides, that ^ no 
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indictment shall be decreed inanfficient, nor shall the trials 
judgment, or other proceedings thereon, be affected by reason 
of a defect or imperfection in matter of form, which does not 
tend to the prejudice of the substantial rights of the defend- 
ant, upon the merits." It is insisted that this provision of 
law authorizes this court to overlook the errors in the record 
under consideration ; but this provision of law only applies 
to the ^^ insufficiency" of the indictment, and to a " trial, 
judgment, or other proceeding" under an insnffici^it indict- 
ment. The sufficiency of the indictment, in the case at bar, 
is not questioned. 13ie spirit and reasonable intendment of 
this provision of law is, that if an indictment is defective, or 
imperfect, in matter of form, and trial, judgment, or other 
proceeding is had upon it, such proceeding will not be affected 
by reason of such defect or imperfection ; but it has no pos- 
sible application to-an unauthorized judgment rendered under 
a sufficient indictment. This court, then, must tale the judg- 
ment of the court below as it is. We have no power to take 
from, add to, or modify it. It must speak for itself, and 
stand or fall as in law it is authorized or unauthorized. The 
record, as it comes and remains before us, shows that the de- 
fendant was ^^ sentenced to one year's solitary confinement, 
and kept at hard labor in the penitentiary of this State." 

If this sentence was authorized by law, the judgment should 
be affirmed; if not authorized by law, it should not be 
affirmed as law, but should be reversed. 

We think that the sentence was unauthorized by law, and 
hence, that the judgment of the court below should be re- 
versed, and a new trial granted. 

Judgment reversed and a new trial granted. 
Stbation, J., not concurring. 
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John B. Jaoebon, Plaintiff in Error, v. Jobsph Shabfp and 
ALMOBAif HiLLy Defendants in Error. 

JSrrar to Washington. 

1. Upon an allegation in a complaint for the delivery of wheat, that "hereto- 
fore, to wit, about and previoiia to the firat day of October, A. D. 18S7 ;" it 
is not error for the court to allow evidenoe of the " daliTery of wheat in 
April, 1857." 

2. The rejection of testimony, cmnnlatiye in its character, and no reasonable 
gronnd existing to belieTe its introduction would change the yerdict, is not 
error for which judgment should be raversed* 

Befobe the June term, 1859, of the Oirenit Court for 
Washington County, Sharff and Hill instituted suit against 
Jackson, defenda;nt, for the recovery of damages on breach 
of a wheat and flour contract. : 

The complaint alleges that the contract was entered into, 
" heretofore, to wit, about and previous to the first day of 
October, A. D. 1857." The defendant denies the contract as 
stated by the plaintiffs, and alleged a different one ; he also 
denied all indebtedness to them, and alleged, thatonilie 16th 
of March, 1858, a settlement was made between the parties, 
and a due bill for $50 executed by him to them for the bal- 
ance due, which due bill had been since paid. The plaintifb, 
in reply, denied the contract as alleged by the defendant, and 
admitted that the note specified by him was given, but that 
it was given upon a horse trade, and not in settlement, and 
that no settlement had taken place. Upon the trial the plain- 
tifb offered to prove the delivery of wheat in defendant's mill 
in April, 1857, which was objected to by the defendant, but 
allowed by the court, and excepted to. The defendant, upon 
the trial, after having proved that a due bill, dated March 15, 
1858, for fifty dollars, executed by him to plaintiffs, had been 
paid, taken up, and his name torn o£ offered such due bill in 
evidence ; which was overruled by the court, and excepted 
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to. The ralingB of the court, and the exceptions thereto, ap- 
pear in the bill of exceptions. 

WiUiamSf for plaintiff in error. 

Zogan^ for defendants in error. 

Watt, 0. J. The only questions for the consideration of 
the court, are, whether tiie court below erred, either in allow- 
ing pro(^ of the deUrery of wheat in April, 1858, or in refus- 
ing to permit the introduetM>n of the due bill in evidence* 

The complaint, in alleging the contract to hare been eii'- 
tered into " heretofore, to wit, about and previous to the first 
day of October, A. D» 1867," is singularly indefinite ; but 
we know of no rule of law which makes it error in a court 
to permit the Introduction of such evidence as is pertinent to 
the issue, even under indefinite pleadings. 

The admission of evidence of the delivery of wheat in April, 
1867, that being " previous to the first day of October, A. D. 
1867," cannot be regarded as error. H a party goes to trial 
upon an issue, he cannot exclude evidence pertinent thereto. 

In refasing to preyent the introduction of the due bill in 
evidence, the court, at most, but excluded evidence, cumu- 
latire in iiis eharaot^, to establish a fact substantively ad- 
n[iitted in the pleading^. 

If this court had reasonable gronnds for believing that the 
admission of the evidenee would have changed the verdict, 
then the ruling of the court below would be regarded in a 
different light ; but nothing appears inducing that belief. 

We think that there was no error m the court below fbr 
which its judgment Ato^glA be revised* 

Judgment affinned. 
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HiNBT M. Fbibbie, Plaintifr in Error, t;. State of Obegok, 

Defendant in Error. 

Error to Polk. 

1. Hie state need do no more than to proye the snbstantire oflenoe diarged. 
S. Fnder an aUegaUon of Hie sale of a partledar kind of spiriiaoiiB liquor, the 

proof of eelliDg^ an j kind of apiritaona Uqaor woold anpport tiie indietoMnt. 
8. The allegation of the kind of Uqnor being under a " vUdiMtT would ezeofle 

the State from strict prooi^ nnleaa the matter would be essentially deacriptiTe. 

At the November term of the Circuit Court for Polk 
County^ 1859, the plaintiff in error was conyicted of selling 
spirituous Uquors in quantity less than one quart, without 
license, to wit, one gill of whiskey, &c. 

G. H. WUUamtj for plaintiff in error. 

J. G. WiUon, prosecuting attorney. 

Stratton, J. So much of the indictment as is necessary 
to be set out in this case, is in the following words : ^^ The 
said Henry M. Frisbie, on the first day of November, A. D. 
1859, at, &c., unlavrfnlly did sell to one Stephen Waymire 
spirituous liquor, in quantity less than one quart, to wit) 
one gill of whiskey." On the trial the prosecutor did not 
prove distinctly that the liquor was whiskey, as stated under 
the videlicet ; thereupon the! defendant below asked the court 
to instruct the juiy, ^^ that they must be satisfied from the evi* 
dence that the liquor sold was whiskey," which instruction 
the court refused to give ; but the court did instruct the jury, 
that if they were satisfied that the liquor sold was spirituous 
liquor, that was sufficient to warrant a conviction. To the 
refusal, and to the charge as given, exceptions were taken by 
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the defendant below, and they are now assigned as errors, and 
present the only points for the consideration of this conrt. 

The general role is, that the indictment mast disclose upon 
its face a crime, charged in apt and proper words, and the 
prosecation is bound to do no more than prove the substantive 
offence charged. All unnecessary words may, on the trial, or 
in arrest of judgment, be rejected as surplusage, if the indict- 
ment would be good were they omitted. ( Wharton Or. Zaw^ 
228 ; l9t ArchboliPs Or. PI. U ; 17 WmdeU, 478.) 

Under the Statutes of Oregon, the offence is fully com- 
mitted, when any person shall sell, &c., spirituous liquors 
without license, in less measure than one quart ; and it was 
not essential that the prosecution should allege the kind of 
liquor sold. (88 NetuhHampahire Sep. 888.) 

But, it is said, that having alleged the sale of a particular 
kind of liquor, the State is held to the proof of that particular 
kind. This is not conceded. On the contrary, we think the 
proof of any kind, and any quantity less than one quart of 
spirituous liquors, would have supported this indictment. 
( Wharton Am. Or. ZaiOy 715 ; Brook v. OommonwedUhy 6 
Leigh^ 634.) 

It may be fmrther remarked, that the allegation of the kind 
of liquor is placed under a videUeet. This would have ex- 
cused the State from strict proof, unless such matter became 
essentially descriptive of the offence. (1 OrtefdeafEo. aee. 61.) 

There is no pretence that such is the case here. 

We think there is no error in the record, and the judgment 
must be affirmed. 
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The STATRj.on the relation of Deak Blanchasd, Plaintiff in 
Error, v. Thomas H. Sioth, Defendant in Error. 

Error to Columbia. 

1. Under the rtatate, % ^n&ty derk has not only ministerial, but qnaai-jadicial 

powers and duties. 
% The i^»pointmettt by him of a deputy, elothed with raeb powers, Aa, most be 

ttpressly rathorlied by itatnte. 

This action was bronght in the conrt below to oast the de- 
fendant in error from the office df clerk of Columbia Connly, 
held, as he claims, by virtue of an election to said office on 

the day of June, A. D. 1859. The plaintiff claims nn» 

der the election of June, 185S ; and at the time of the alleged 
asurpation of the defendant, his term of office had not expired. 

lliere was a trial, and verdict for the defendant. 

Kelly ^ for plaintiff in error. 
Page^ for defendant in error. 

Stbatiok, J. This cause is here upon exceptions taken at 
the trial to the charge of the court. Several questions are 
raised in the record, but as one, and really the only one relied 
upon by the plaintiff will decide the matter in controversy, 
that alone may be considered. 

It was not seriously contended that Blanchard was always 
so present at his office, and ready to discharge his duties in 
person, as to save it from being declared vacant by the proper 
authorities ; but it is alleged that he had a legally appointed 
deputy. The court was asked to instruct the jury, that ^' Dean 
Blanchard, the clerk, being a ministerial officer, had power 
to appoint a deputy, and the acts of the deputy are valid." 
This instruction the court refused to give, which refusal was 
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excepted to, and is now assigned as error. Can a county 
clerk, under the Statutes of Oregon, appoint a deputy ? At 
common law it is not doubted, that an officer, whose duties 
are purely ministerial, could appoint a deputy ; but it is con- 
ceived that county clerks, under the statutes of this State, 
«re clothed with powers and duties not only ministerial, but 
quasi-judicial — such as administering oaths, taking deposi- 
tions, acknowledging deeds, &c. To delegate such powers 
he must be expressly authorized by statute. It is enough to 
say that there is no such express power conferred by law 
upon our county clerks. 

Judgment is affirmed. 



Obadiah D. Hoxie, Plaintiff in Error, v. William Hodges, 

Defendant in Error. 

Mror to Jackson. 

1.' Parol contemporaneous testimony is inadmissible to contradict or vary the 

terms of a valid written instroment. 
2. This conrt mnst be guided by what appears on the face of the record. 
8. A confliderat&on being good as to one joint obligor, is good as to the others, 

and cannot be serered. 

Defendant in error, the plaintiff below, brought suit on 
the following note : 

" For value received, I promise to pay to "William Hodges 
the sum of six hundred and thirty dollars, twelve months 
from date. 

(Signed,) O. D. Hoxie, 

October 96th, 1856. Geo. W. Hoxie.** 

G. W. Hoxie made no defence, and judgment was rendered 
against him by default. O. D. Hoxie answered, and in sub- 
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stance alleged that he did not sign the note at the time of its 
execution and delivery by G. W. Hoxie, but some months 
afterwards, and then not as a principal but as a witness. To 
this answer there was a demurrer, and demurrer being over- 
ruled pro/ormaj the defendant in error, the plaintiff below, 
replied, traversing the allegation that the note was signed as 
a witness, and not as a principal. In this state of the plead- 
ings the case was submitted to the court sitting as a jury. 
The plaintiff below offered the note in evidence and rested. 

The defendant then offered the deposition of Charles S. 
Jones, to show that the note was signed as a witness and not 
as a maker. The note offered by the plaintiff being regular # 
and fair upon its face, this evidence was rejected, on the 
ground that it would be admitting parol evidence to contra- 
dict a written instrument. There was a finding for the plain- 
tiff below, and judgment thereon. 

DaweUy for plaintiff in error. 

Meed^ for defendant in error. 

Strattois^, J. Exception was taken to the rejection of the 
above deposition, and that is now assigned as liie first error, 
and presents the main question in the case. 

There is no principle of law better established, than that 
parol contemporaneous evidence is inadmissible to contradict 
or vary t^e terms of a valid written instrument. (1 Oreen- 
leaf Ev. 276.) It is not that an unwritten contract is less 
binding upon parties to it, in a legal point of view, than one 
which is reduced to writing ; but such is the frailty of the 
memory of men — so liable are they to misapprehension, or 
honest mistake, without regarding the temptation to corrupt 
misstatements, where there is but a narrow chance of detec* 
tion — ^the law gives preference to written instruments, as the 
better evidence of the intention and understanding of the 
parties. 

All experience teaches, that when a contract is carefully 
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and deliberately rednced to writing, it forms the safest and 
best standard from which to jndge of the intention of the 
parties. The general rule was not questioned on the argu- 
ment, but it is said that this case does not fall within the role. 

Something has been said between counsel as to the actnal 
appearance of the original note, and the position of the names 
thereto ; but it is conceived that this court is to be guided only 
by what appears on the face of the records. A copy of the 
note is there set out, and it must be taken to be a true copy, 
in matter and form, for the purposes of our inquiry. The in- 
strument upon its face is, in all respects, perfectly regular 
and fair ; and it is admitted by Hoxie that he signed the 
note, not as a maker, but to attest the genuineness of the 
paper. ' 

What would be the effect of the testimony if admitted f 
Kot to deny the execution and delivery of the note at the 
time when, by its date, it purports to have been given ; nor 
to impeach the original consideration ; or to show a failure 
of consideration ; or to taint the transaction with fraud in 
any manner. Either of these facts, if they existed, would 
have been a good defence. It is not to be doubted, that to 
admit this testimony would be to change wholly the charac* 
ter of this instrument, and the legal obligations of one of the 
parties thereto, while there is no ambiguity, nor room for 
doubt 

It is conceded that this case is fully within the principle 
laid down in Sunt v. Adams^ 7 Mcua. 518 ; Stockpile v. ilr* 
fio2ef, 11 Mass. 27 ; Dale v. Pope, 4 ZUteUy 167 ; and Oram^ 
Sogers db Co. v. Wadswarth et al.y decided at the last term 
of the Supreme Court of the late territory. But it is said 
there was no consideration as to O. D. Hoxie. To this it may 
be answered, that the obligation was joint as well as several, 
and if the consideration was good as to one obligor it 
would be good as to the other. Admitting O. D. Hoxie to 
be a joint maker, and he must be so regarded, the considera- 
tion and obligation cannot be severed. 
An objection is also taken to the finding of the court, and 
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it is said that it is informal and insufficient. There was but 
one issue in the case : Did the plaintiff in error sign the 
note as principal or as a witness 1^ The court answered, by the 
yerdict} ^' that he did not sign the note as a witness ;" ljiere> 
fore, he mu^t have signed as maker ; and judgment was en- 
tered accordingly. The verdict is sufficient. 

Judgment is affirmed. 



BiCHARD Whtte and Elizabeth, his Wife, Plaintiflb in Error, 
V. Joseph Delsohneideb, Absalom B. Hallook, Willl/lbc 
HoMnxEK, JoHir L. Stabkbt and Mobbs Abrams, De- 
fendants in Error. 

Mrar to MuUnomah. 

1. Demurrer will lie for miBJoinder of parties defendant. 

2. If the coart can make a decree, not prejndicial to the interests of parties, 
the objection to the misjoinder of parties will not preyail. 

S. Mnltifarionsness is a subject for demurrer. 

i. A bUl is multifarious, unless the parties defendant have a community of 
interest in at least some one material subject-matter of the suit. 

In vacation, before the May term, A. D. 1858, of the late 
District Court for the county of Multnotnah, Eichard White 
and wife filed in said court a petition, duly yerified, of which 
the following is a copy, to wit : 

^^ To the Judge of the Second Judicial District : 

" Tour petitioners, Eichard White and Elizabeth White, 
show unto your honor, that about the year 1852, Orange S. 
Hall, late of Washington County, Oregon, departed this life, 
leaving petitioner his widow — who has since intermarried 
with petitioner. White — ^and Mary Hall, an infant, his only 
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oliild and heir. That during the lifetime of said deceased, 
and dnring the corertiire of deceased and petitioner, Eliza* 
beth, deceased was seised in fee, as petitioners are informed 
and believe, of the following described real estate, to wit : 
lots !N^os. fonr (4) and five (5) in block nnmber twenty-six, 
(26,) and lots numbered four (4) and five (5) in block num- 
bered twenty* seven, (27,) according to the plot of the city of 
Portland, Multnomah County, Territory of Oregon. 

^ Petitioners show, that J. S. Delschneider claims an in- 
terest in lot five, (5,) bloek 26 ; and WUliam McMillen and 
A. B. Hallock claim an interest in lot 4, same block. J. L. 
Starkey and Moses Abrams claim an interest in parts of lots 
4 and 5, block 27. 

^ Petitioners show, that said Elizabeth hath not in anywise 
disposed of, assigned, or otherwise relinquished her doyver 
interest, or right of dower, in any of the lots aforesaid ; and 
petitioners show, that Dewitt 0* Coleman was appointed, 
and is administrator ds h&nie n&n of the estate of said de* 
ceased. 

^^ Your petitioners make J. 8. Delschneider, Wm. McMil- 
len, Absalom B. Hallock, Moses Abrams, J. L. Starkey, 
Dewitt C. Coleman and Mary Hall, aforesaid, defendants to 
this petition* 

^^ Petitioners ask that the dower interest of petitioner, Elifla- 
beth White, may, by decree of this court, be assigned and set 
apart unto her, out of the lots aforesaid.'' 

The petition was demurred to by all the defendants, for the 
following causes : 

1st. That there is a defect of parties plaintiff, inasmuch as 
Richard White is misjoined, as aparty plaintiff, with his wife, 
Elizabeth White, in this suit. 

2d. Eichacrd White should be made a party defendant. 

3d. There is a miqoinder of parties defendants, in this, tiiat 
it appears that they have no common interest in the subject- 
matter of the suit ; but thdj* interests in the several pieces of 
property are distinct and unconnected. 

The demurrer also alleges, that the petition is defective in 
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faOing to show whether said property was aliened by 
HalL The demurrer was sustained in the court below, and 
judgment for costs was entered for the defendants. 

Loga/n,^ for plaintiffs in error. 

WiUiams dk Page^ for defendants in error. 

Per Watt, O. J. This cause comes up upon writ of error 
from Multnomah C!ounty. The errors assigned are, ^^that 
the court below erred in sustaining defendants' demurrer, and 
in giving judgment for defendants." 

Ko application was made to amend the petition, and hence, 
if the demurrer was well taken, the judgment for costs right- 
fully followed the sustaining of the demurrer. From the 
view taken of this case, it is unnecessary to inquire further, 
than whether '^ there is a misjoinder of parties defendant" 
It is insisted, by counsel for plaintiffs in error, that a demur* 
rer will not lie for a misjoinder of parties defendant ; and the 
case of JBraumsan and Wife v. Oiffcrd et oL. is relied upon 
to sustain the position. The learned judge in that case says, 
that ^^ a demurrer will undoubtedly lie for the non-joinder of 
the proper parties defendant, but not for the misjoinder of 
some, who ought not to have been made defendants, with 
others who are properly sued." By a careful examination of 
that case, it will be found that all tiie defendants therein had 
a common interest in all the property in question. The law, 
as applicable to that case, was unquestionably well adjudged ; 
but that such a doctrine is applicable in equity, where the 
interests of the defendants are wholly distinct and uncon- 
nected, and where there is no fraud or combination, cannot 
be maintained upon principle. Courts of equity, upon the 
subject of misjoinder of parties, have been governed much by 
the character of the case under consideration ; yet aU courts 
of equity, and all authors upon this branch of jurisprudencOi 
admit multifariousness to be, now as heretofore, in equity 
pleadings, a shoal to be avoided. 
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^^ It 18 not Bafe, however, in any case, to rAj upon tlie mere 
non-joinder, or misfoinder of parties, as an objection at the 
hearing ; for, if the court can make a decree^t the hearing, 
which will do entire justice to all the parties, and not preju* 
dioetheirrightSjnotwithstandingthenon-joinder or misjoinder, 
it will not then allow the objection to prevail. The true 
eonrse, therefore, is to take it by way of demnrrer, when it is 
apparent on the face of the bill, or, if not apparent, by pleA, 
or by answer." {Story*9 Eq. PI. sec. 237.) 

^^ A bill should not be what is technically termed multifa- 
rious ; for, if it be so, it is demurrable, and may be dismissed 
by the court of- its own accord, even if not objected to by the 
defendant. By multifariousness in a bill is meant the im- 
properly joining in one bill distinct and independent matters, 
and thereby confounding them ; as, for example, the uniting 
in one bill of several matters, perfectly distinct and uncon- 
nected, against one defendant; or, the demand of several 
matters, of a distinct and independent nature, against several 
defendants in the same bill." {Story^s Eq. PI. sec. 271 ; MU- 
ford's JEq. Plj by Jeremy^ 181 ; Gooper^s Eq. PI. 182.) 

^^ When the subjects of the suit are, in themselves, perfectly 
distinct, the demurrer will hold ; and a plaintiff cannot bring 
into the compass of one suit such different objects." (6 John- 
son Ch. Rep. 156.) 

In order to entitle a complainant in chancery to join seve- 
ral persons as defendants, it is absolutely necessary that such 
persons have a community of interest in, at least, some one 
material subject-matter of the suit. In the subject under 
consideration, it does not appear that Orange S. Hall, at the 
time of his decease, possessed any interest in any of the pro- 
perty in which dower is claimed, to pass to the infant, Mary 
Hall ; nor does it anywhere appear, that the infant, Mary 
Hall, has any interest in such property. Delschneider has 
an interest in lot five, in block 26, only. McMillen and Hal. 
lock have an interest, only, in lot four, in block 26. Star- 
key and Abrams have an interest in parts, only, of lots four 
and five, in block 27. Ooleman is administrator de bonis nan 

Vou L 17 
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of the estate of Orange S. Hall, deceased ; but whether these 
lots constitute any part of such estate does not appear. 

The intereste of the defendants, as far as they hare any, are 
distinct and unconnected, and there is no community of inter- 
est between them that authorized their being joined as par- 
ties defendants. 

The judgment of the court below, therefore, should be and 

is affirmed* 



William MoMullan, Plaintiff in Error, v. James A. Abbott, 

Defendant in Error. 

Jbrror to Josephine. 

A nofi-negotiAble pronussory note is not entitled to days of grace. 

Kdaay^ for plaintiff in error. 
» 

Dotjoelly for defendant in error. 

JuDGMEzrr was rendered in the court below in fayor of 
James A. Abbott, against William McMuUan, upon a pro- 
missory note, of which the following is a copy, to wit : 

^^ On or before the 25th day of January, A. D. 1859, I 
promise to pay A. Delany the sum of one hundred and ser- 
enty-five dollars, for value received. 

William MoMullan." 

Per Watt, C. J. It is insisted by McMullan, that he was 
entitled to days of grace upon this note,, and this is the only 
question arising in the case. Suit was commenced on ^^ the 
26th day of January, A. D. 1859 ;" and hence, if McMullan 
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was entitled to days of grace, the demurrer was well taken, 
for the reason that the suit was prematurely brought. 

By the law merchant, if a promissory note was negotia- 
hle and payable on a day certain in the fiiture, it was entitled 
to grace; if not negotiable, it was not entitled to grace. 
{Echjoardi on Promissory Notes^ section 3, page 44.) 

Our statute is an affirmance of the law merchant in this 
respect. 

The note in question is not a negotiable promissoiy note, 
and grace could not be claimed upon it 

The judgment below is affirmed. 



Jacob Huffman, Plaintiff in Error, v. Laseik MoDakiel, I ^ ^ 

Defendant in Error. 

Error to Jaohson. 

1. Error in BustaiiiiDg a demurrer Ss wiuved by pleading OTer. 

S. A lease " from day of A. D. 1866, for and during, and nntil the 

faU end and term of e^hteen months," .would expire as soon as eighteen 

months from the last day of the year " 1866." 

Labein MoDakiel, on the 26th day of August, 1858, 
brought suit in the late District Court, for the county of 
Jackson, to recover the possession of about two acres of land, 
upon which is situated a flouring-mill and blacksmith's shop. 
The premises are a part of the l^d claim of the plaintiff, 
and tiiie action is in tiie nature of an ejectment, and brought 
under the statute to '^Becoyer the Possession of Beal 
Property." 

Huffman, answering, denies the right of the plaintiff to 
the possession of the premises ; and claims a right of posses- 
sion in himself, under a lease executed to him July 2d, 1856, 
by the plaintiff and John HcDaniel, under their hands and 
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seals. The lease provides, in Bubstancey that Huffman should 
take possession of the two acres of land in question, with the 
saw-mill thereon, and convert such saw-miU into a flonring- 
mill, and extingoish the claims of Champaign OoUier and 
John L. Badger npon said premises, and hold the same 

" from day of ' A. D. 1866, for and doling, and 

nntil the full end and term of eighteen months." The 
lease further provides, that ^^ the party of the first part agrees 
farther with the palrtj of the second part, to reimburse the 
party of the second part all the expenses that he may be 
to, to extinguish the said title and interest of the said Collier 
and Badger to said saw-mill, at the expiration of said lease 
and demise. Kow, if the party of the first part fail to com- 
ply with the last condition of this said demise, the party of 
the second part is to retain possession of said mill until the 
condition is complied with." The answer of the defendant 
alleges a general compliance by him of his part of the lease ; 
that he has discha;rged the claims of Collier and Badger to 
said premises ; and that he has not been reimbursed therefor, 
by reason of which his right of possession continues. The 
plaintiff demurred to the defendant's answer, and the court 
sustained the demurrer, and entered final judgment for the 
plaintiff. Other questions arose in this case, which suffi- 
ciently appear in the opinion of the court. 

J?. K Jhtoellf for plaintiff in error. 

Heed <6 Kdly^ for defendant in error. 

Per Watt, C. J. This cause is brought here by writ of 
error. The errors assigned are : 

Ist. ^^ The court erred in sustaining the demurrer of the 
said Larkin McDaniel to the first answer of the said Huff- 
tman ; that the date in the contract can be supplied at law." 

2d. ^^ The complaint of the said Larkin McBaniel is in- 
sufficient in law for him to have and maintain this action 
4^inst the said Jacob Huffinan ; that the complaint claims 
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two thoaflaiid doHarB. damages for the detention of the land 
described in the complaint^ without specifying the time the 
said Hnfiman detained the land in dispate^ or the yalne of 
the renty or the ralae of the land.'' 

3d. " The conrt erred in sustaining the second demurrer of 
the plaintiff to the second answer of defendant." 

It is true that the court below sustained the demurrer to 
the first answer of the defendant, but any error so committed 
was waived by the interposition of an amended answer. 
When an answer is demurred to, and the demurrer sustained, 
if leave is obtained therefor, and an amended answer is filed, 
all right to insist upon error in the sustaining of such de* 
murrer is waived. . A party may demur to a pleading, and 
he may stand by his demurrer, and if it is well taken this 
court will give him whatever he was entitled to receive from 
the court below ; but if he answer over, he waives all bene- 
fit of his demurrer ; he has his election to stand by his de- 
murrer or to answer over, and, having taken his election, he 
is bound by it. The second matter assigned as error is suffi- 
ciently answered by saying that the record, as it comes before 
us, does not show that any ^^ damages" are adjudged to the 
plaintiff. Damages were awarded, but they were afterwards 
remitted^ and the judgment, at the time the writ of error was 
sued out, permitted no damages to the plaintiff. 

The third matter assigned as error presents the main ques* 
tion arising in this ease : Did the court err in sustaining the 
iiecond demurrer of the plaintiff ? One point in the demurrer 
was, ^^ It is not alleged in said answer, that the sums therein 
pretended to ^ave been expended by the defendant in extin- 
guishing the titles of Badger and Collier were so expended 
within the time limited by the lease. By giving the utmost 
latitude of construction which can be claimed as the life of a 

lease," from ■ day of A. D. 1856, for and 

during, and until the full end and term of eighteen months 
from the last day of the year ^^1856." Suit was instituted 
in August, 1858, and the answer does not show that the 
sums, or either of tibie sums therein alleged to have been paid 
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in extmgnishiiig the tiilefl of Badger and OoUieri were so paid 
'within the eighteen months subsequent to the last day of the 
year 1856, or at any other particular time. Hence, the de- 

below should be and is affirmed. 



Sheijx>k B. Fasgo, Jambs A. Bennett, John Foster and 
Aabon Biohasdson, Plaintiffs in Error, v. Countt Com- 
MiBSioiTEBS OF Benton Countt, Defendants in Error. 

JSrrar to Benton. 

1. An vneertified taz-liBt ifl not proof of a certified taz-liBt 

2. An nneertified tax-list luiTing been permitted by the oonrt below to be reed 
in eyidenoe, "to show any indebtednese of eaid Faigo to the county, by ree- 
son of his haying collected any of the taxes in said list," there being no alle- 
gation in the pleadings of indebtedness for " moneys had and receiyed,* yras 
error. 

Sun was brought in the- court below, by the board of the 
county commissioners of Benton County, against Sheldon B. 
Fargo, sheriff, and his sureties on sheriff's bond, to recoYer 
damages for an alleged breach of the penalty of said bond, in 
not returning the certified tax-list and wairant to said board, 
on or before the first day of April, A. D. 1858. The com- 
plaint charged that Fargo was elected sheriff; that he took 
the oath, and gave the bond of office, in which the other de- 
fendants are securities ; that on the 28th of November, 1857, 
T. H. B. Odeneal, auditor of Benton County, issued to Fargo, 
as such sheriff, a certified list of the unpaid taxes of said 
'County, amounting to $3,823 23, with warrant attached ; and 
that he failed to make return, as above stated, and thereby 
made breach of the condition of the bond. 

The answers of the defendants admitted the election, oath, 
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bond and security, as charged in the complaint ; but deny 
that a certified tax-list was placed in the hands of Fargo, and 
also deny any indebtedness or liability to the plaintiff. 

The answers also alleged that Fargo offered to make re* 
turn and settlement on the first Monday in April, 1858 ; that 
time, from month to month thereafter, was given him by 
plaintiff for such return and settlem^t, and that he did re- 
turn, and the plaintiffs did credit him with $711 54', delin- 
quent taxes in said list. 

The reply denied any offer to make return and settlement ; 
and all those portions of the answers relating to the giving of 
time, and the crediting of the delinquent taxes, were stricken 
out, on motion of the plaintiff, and excepted to by the de- 
fendants. 

Judgment, on verdict for plaintiffs, in $991 94. 

Thayer <b WHliama^ for plamtiffs in error. 
J. Kelsc^j for defendant in error. 

Watt, 0. J. Several matters have been assigned in this 
court as error, for which the judgment in the court below is 
sought to be reversed*. 

From the view taken by this court, it will be unn^essary 
to consider other than the second point assigned as error, 
vi2. : the admitting in evidence of the uncertified tax-list. 

By law", the tax-list should have been certified by the 
county auditor, before delivery to the sheriff. 

The complaint alleges, that the tax-list issued to Fargo 
was a certified tax-list. It appears, from the bill of excep- 
tions, that upon the trial of the cause, the plaintiffs offered 
in evidence an uncertified tax-list, which was objected to by 
the defendants, and permitted by the court to be read in evi- 
dence, ^^to show any indebtedness of said Fargo to the 
county, by reason of his having collected any of the taxes in 
said list." 

The complaint does not allege a liability by the defendants. 
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on accoTiiit of moneys received by Fargo, nor is any iBsae 
found by the ^^ answers and reply/' to which the testimony 
would be pertinent; nor could an imcertified tax-list be 
given in eyidence, to prove a breach of a bond, for not retom- 
ing a certified tax^list. An unceHiJUd tax-list is not proof of 
a eertified tax-list 

The evidence ought not to have been admitted; and, 
having been objected to, and the ruling of the court ex- 
cepted to, the judgment should be reveiBed, and a pew trial 
granted. 

Judgment reversed, and a new trial granted. 



• 

Henby M. Fbibbie, Plaintiff in Error, v. State ot Osbocn, 

Defendant in Error. 

Mrror to PdOc. 

1. A pack of pUyiiig-otrds is a "gambUng derioe^ within the meaning of the 
Btatnte. 

2. The terms, " soffering such gambling deyioe to be m< tip and vmiH* Ac, are 
properly used in charging said offianoe. 

PuuxiTiFV in error, at the November term of the Circuit 
Court for Polk Oountj, 1859, was indicted fbr suffering a 
gambling device to be set up and used, in a certain house 
then occupied by him, for the purpose of gaming. 

There was a trial, and conviction for the ofibnce as charged. 

G. M. WUUamSy for plaintiff in error. 

J. O. Wilson, for State. 

Stratton, J. The instructions of the court upon the trial 
of this case, to which exceptions were taken, were founded 
wholly upon the construction of our gaming act ; and the 
question now is, was the interpretation of those statutes given 
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by the court below correct ? The faot8| as they appear by 
the bill of exceptions, are, ^' that witness and others met at 
defendant's (below) grocery in the after part of tke day; 
made np a game of what is familiarly known as poker ; half 
a dollar ante ; played with common playing-cards on a card 
table; played all night. Defendant was in the game; he 
Bometimes won and sometimes lost. Used seyeral packs of 
cards ; they were paid for ont of the common fond." 

The indictment substantially charges the plaintiff in error 
with suffering a gambling device to be set up and used for 
the purpose of gaming, &c. With this state of facts, and 
under the indictment, the counsel for plaintiff in error asked 
the court to charge, substantially : 

1st. That a pack of playing-cards was not a gambling de- 
vice, as described in the indictment 

2d. That such a pack of cards was not a gambling device 
within the meaning of the statute. 

Several other instructions were asked and refdsed, as being 
too g^ieral, and not applying to the case. 

The court did instruct the jury, that ^' if they believed 
from the evidence, that the defendant suffered gambling with 
cards in his house, it was a sufficient setting up of a gambling 
device to warrant a conviction. Also, that evidence show- 
ing that the defendant engaged in, and suffered gambling 
with cards in his house, all of one night, it would be a suffi- 
cient setting up and using a gambling device, to warrant a 
conviction.'' 

To the refusal to charge as requested, and to the charge as 
given, exceptions were taken. Two questions arise in this 
case: 

let. ^^ Is gaming with cards, in the manner as the evidence 
here tends to disclose, a gambling device to bring the game 
within the description of a gambling device^ as set fovth in 
the indictment. 

2d. ^' K so, was there sufficient evidence of such a setting 
up and use, as warranted the judge in charging the jury in 
manner as set forth in the bill of exceptions." 
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To both of these questions, we answer in the affirmatiye. 
As to th^ first point, chapter 10, section Ist, of the Statutes 
^1855,jp. 231, enumerates certain games, which are by that 
act prohibited, closing such enumeration by the words, ^^ or 
gambling devices whatever," evidently intending to include, 
in this general term ^^ device," every game that had been 
specified before, or any modification of them, which by fair 
interpretation could be brought within these definitions. 
The act of February 1st, 1858, {Session Laws of '67 and '68,) 
section 1st, amendatory of the above act, is still more explicit, 
prohibiting ^^ all gambling with cards, and all gambling de- 
vices," clearly intending the term " devices" to cover the en- 
tire catalogue, against which the statute is framed. It must 
mean this, or it really means nothing ; for it would not be 
pretended, that the law would be effective to punish for any 
game not enumerated in the statute. Any other view would 
make the law insensible ; and while the courts are bound to 
construe criminal statutes strictly, the courts are equally 
bound to make them effective, when it can be done without 
infraction of settled principles of interpretation. It is diffi- 
cult to perceive, in this case, how the legislature could more 
distinctly have pointed out what was intended by the term 
" device." 

As to the second point The indictment charges the " set- 
ting up and using," in th« exact language of the statute, as 
applicable to liiis game. The prosecutor might have added 
the words " played," " dealt" and " practiced," words of the 
statute, and it is not perceived that the indictment would 
have been better or worse for such words. Here It was the 
^^ user" which was the gist of the offence, and that is alleged 
definitely enough. 

In the argument, much stress was laid on the words ^^ set 
up," used in the indictment, as applied to a game of cards. 
This is a phrase of very wide latitude of meaning it is true, 
but quite capable of being generally understood. It does 
not necessarily and exclusively apply to the construction or 
setting up of some physical object or design, as billiard or 
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roxQette tables, as counsel woxQd insist ; but it maj, and in- 
deed is more frequently used in a figurative sense. Thus, it 
is said, that a man has ^^ set up" the business of a merchant, 
or the trade of a carpenter ; or, that he has ^^ set up" in life 
with fair prospects ; and in this we think there was good 
reason for saying, that the plaintiff in error had set up the 
occupation of a gambler. This form of expression is too 
common to be misunderstood ; and being used in the statute 
as descriptive of the manner in which such offences are put 
in practice, is deemed to have been properly used. 

"^ Judgment is affirmed. 



Sakusl Hobneb, Plaintiff in Error, v. State of Obeqok, 

Defendant in Error. 

JSrror to Zone. 

1. Under the statate, imposing, in certain offences, a panishment by " impriaoB- 
ment not more than one year," dkc, which is silent as to the place of impris- 
onment^ a sentence, inflicting punishment by " imprisonment in the peni- 
tentiary for one year," is error, and most be rerersed. 

2. Criminal statates are to be strictly coostnied ; and not beyond their liteoral 
and obyipiiB meaning. 

This was a prosecution for malicious threatening, with in- 
tent to extort money, under the 34th section of the third 
chapter of the statute defining crimes and regulating criminal 
proceedings. A verdict of guilty was rendered in the court 
below, and the prisoner sentenced to imprisonment in the 
penitentiary for one year. 

J. Kelaay^ for plaintiff in error. 
O. H. WiUiamsy for State. 
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BoisB, J. The error alleged is, tliat the Circuit Court had 
no authority to award such a punifihment for the offence. It 
is contended that the prisons should have been sentenced to 
imprisonment in the countj jail and not in the penitentiary. 
The statute on which thia conviction rests provides, that the 
person charged shall be punished by ^^imprisonment not 
more than one year," &c., but is silent as to tiie place of im- 
prisonment ; and the question in this case is, had the Circuit 
Court the discretionary power to imprison the convict either 
in the penitentiary or tiie county jail! By the statutes of 
this State, all crimes, punishable by imprisonment in the 
penitentiary, are declared to be felonies. And if such a pun- 
ishment can be awarded in this case, then the offence charged 
in the indictment is a felony ; and all the disabilities incident 
on a conviction of a felony must follow and attach to the 
convict as a part of the punishment. » 

If we apply the well-known rule that criminal statutes are 
strictly construed, and not construed against the accused be- 
yond their literal and obvious meaning, then it would follow, 
that, as it is as obvious from the language of the statute, that 
the imprisonment in this case should be in the county jail, as 
in the penitentiary, (neither place being mentioned,) we think 
the statute should be construed as only creating a mi^e- 
meahor, and not a felony. 

For, to give it the other construction, would be construing 
the statute against the prisoner, beyond its literal meaning ; 
as it would create the offence a felony, which ia an offence of 
a higher grade than a misdemeanor, and inflict upon the 
convict incurable disabilities, which are not incident to a 
misdemeanor. 

We think that the higher crime should not be presumed by 
the court, unless clearly defined by the statute. 



Judgment is reversed. 
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WnxiAH SmsLEYy Plaintiff in Error, v. State of OBEooii^ 

Defendant in Error. 

Mror to Lane. 

1. Th« introduction of s receipt^ purporling to extingcdah a elafan of Bixty-lht 
dollars, as eridenoe in support of an alkgatton in an indictment for lorgiag 
a receipt, extingoisliing a claim of sixty dollars, is a &tal yariance. 

2. Allegations of nmu, names, dates, and the like, most be proyen as alleged. 

This is a prosecution and conviction for forgery. The in- 
strument, alleged in the indictment to have been forged, was 
a receipt, which was set out to be in the following words, to 
wit: 

^ " This is to certify, that William Shirley has this day paid 
me sixty-five dollars, on order of Starling Willis give me of 
sixty dollars. 

(Signed,) Andbew Linebttboer." 

The bill of exceptions shows, that on the trial of this cause, 
the prosecution offered in evidence the original receipt, al- 
leged to have been forged, which was in the following words : 
" This is to certify, that William Shirley has this day paid me 
sixty five dollars, on a order of Starling Willis give me of 
sixty-five dollars." To which the counsel for the prisoner 
objected, on the ground that the receipt offered in evidence 
varied from the copy set out in the indictment ; but the court 
overruled the objection, and permitted the said receipt to be 
read to the jury ; and to the admission of this evidence the 
counsel for the prisoner objected. 

The question presented to this court is, was there a Icjgal 
variance between the receipt, as described in the indictment 
and the original receipt offered in evidence t 

The receipt, as set out in the indictment, purports to hftve 
been given to extinguish an order for the sum of sixty dollars. 
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The receipt offered in evidence purports to have been given 
to eztingiiifih an order for the sum of sixty-fiye dollars, 
which is an order of a different amount and denomination ; 
and if the order for the sum of sixty-five dollars was sued, 
the receipt set out in the indictment would be no bar to its 
collection, for it is a well-settled rule, that in construing writ- 
ten instruments, every part operates by way of description of 
the whole ; therefore, allegations of «um9, names, dates, and 
the like, must be proven as alleged. (1^^ Cfremleqfon Ev. 
section 68.) 

One of the essential features in the description of an order, 
or note, is the amotmt A note for fifty dollars is a different 
instrument from a note of sixty dollars. 

It is as essentially different as a bank bill of the denomi- 
nation of five dollars is from one of the denomination of ten 
dollars ; and, it is very dear, that a receipt given, declaring 
the payment and discharge of a note for fifHy dollars, would 
not operate as a discharge of a note for sixty dollars. 

We think the variance fatal. 

Judgment reversed. 



, «r« Gboegb M. Bow£n, Plaintiff in Error, v. State or Obsgon, 
8g w Defendant m Error. 



^ 



JElrror to Jackson. 

The OYerrollDg of a motion for a new trial, by the court below, cannot be 
alleged as error. 

An indictment, alleging that on a day certain a mortal 
wound was inflicted, which did not allege the death upon a 
particular day, when found and presented, within one year 
from the time of giving such wound, is sufficiently correct 
imder the statute. 
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George M. Bowen waa convicted of murder in the first de- 
gree, at the Circuit Court of Josephine County. 



J. ff. Beedj of counsel for plaintiff in error. 
B. F. Dawelly of counsel for defendant in eiror. 

Boise, J. Several grounds of error are relied on bj the 
counsel for the plaintiff to reverse the judgment, which we 
will consider separately. 

^' 1st. It is urged that the court below erred in overruling 
the motion for a new trial." As to this poLut, it is sufficient 
to say, that it has been judicially decided, by the late Su- 
preme Court of the territory of Oregon, that the overruling 
of a motion for new trial * cannot be alleged as error. It is 
therefore not now regarded as an open question ; but as the 
re&sons for the decision referred to are not recorded, it is 
deemed expedient to state them at this time. 

The decision is based upon the peculiar phraseology of the 
statute of this State, which provides that every final judgment 
may be examined upon a writ of error, in the same court for 
error oifad^ and in the Supreme Court for error inlaw; 
thereby leaving the consideration of errors of fact to the final 
determination of the Circuit Courts. 

All these matters which may be urged as grounds for a 
new trial are matters of fact, which do not appear on the face 
of the record, except errors in law occurring at the trial, and 
excepted to by the party making the application for a new 
trial ; which errors in law shall be set forth in a bill of ex- 
ceptions, which becomes a part of the record, and may be con- 
sidered on a writ of error in the Supreme Court, the same as 
any other part of the record ; and a bill of exceptions, in order 
to be considered by the Supreme Court, must conform to the 
statute on the subject, which provides that an exception shall 
consist of objection's taken at the trial to a decision on matter 
of law, and must be taken before the verdict is rendered, or 
decision made determining the rights of the parties in the 
case ; and all objections not so taken are regarded as waived. 
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Hie other ground of error alleged is^ that the time of the 
death is not Bofficientlj alleged in the indictment. The in- 
dictment alleges that on a daj certain, Bowen inflicted on the 
deceased a mortal wound, of which he died, without alleging, 
in the usual form, that, languishing of such wound, he died on 
a particular day. 

The indictment was found within less than one year from 
the time the wound is alleged to have been given ; and this 
finding by the grand jury of the death of the deceased, within 
less than one year from the giving of the wound, renders it 
certain, from the indictment, that the death must have oc- 
curred within one year from the time the wound was inflicted, 
which we think is sufficient under our statute. 

' Judgment is affirmed. 



Aia P. Deniosok, Plaintiff in Error, v. Gboboe L. Stobt, 

Defendant in Error. 

JSrror to Jfuittwmah. 

1. This court wUl, inhere an officer is faiown and reoogniaed as haTing an- 
ihority, prcanme that the act was done within his joriadicUon. 

2. A deputy, or agent, most transact bosiness in the name of his principal. 
Z, Service of notice by deputy sheriff, in hia own name, inaaffident 



W. W. Pagey for plaintiff in error. 
J). Zoffon^ for defendant in error. 

BoffiB, J. There are sereral grounds of error assigned in 
this case, but only two are insisted upon by the plaintiff in 
error. The first is, that there is no venue to the affidavit 
verifying the complaint. It is true, that it should appear, in 
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some way, that the ofEicer administering the oath had au- 
thority, by showing that the act was done within his local 
jurisdiction. And in this case, the question is, does that ap- 
pear? 

It has been a rale of practice in this country, for the courts 
to take official knowledge of the existence and qualifications 
of the officers having authority to administer oaths within the 
particular judicial district in which such officer resided and 
had authority; and the court are of opinion, that when a 
verification to a pleading is taken by a known and recognised 
officer, having authority within the district, in a cause pend- 
ing in such district, it is to be presumed that such verifica- 
tion was taken within the local jurisdiction of such officer ; 
for otherwise, we must presume tiliat such officer has violated 
bis official obligations by exercising his functions without his 
jurisdiction. We therefore think the verification sufficient 
in this particular. The second ground of error insisted upon 
is, that the service of process was not sufficient to entitle the 
pldntiff in the court below to a judgment by default. 

The return of service is in these words : 

^' DaUeSj Woboo County : 

^^ I hereby certify that I served the within complaint, by 
delivering a copy of the same to A. P. Dennison, defendant, 
in said county, on the 20th day of May, 1858. 

"A. S. Obabb, Deputy Sheriff:^ 

It is a general rule of law, that one who acts for and on 
behalf of another, as agent, or in any delegated capacity, must 
transact his business in the name of his principal. 

This is a principle well settled in the law of agency. 

This rale has been judiciously applied to a deputy sheriff. 
{JDUoh v. Edioards^ lat Scammcn^a Bep. 127.) And we 
think the principle should be applied in this case. 

Judgment reversed. 
Vol. I. 18 
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Steamer Senoetta, Plaintiff in Error, v. Montraville Si- 
HONBS, IsAAo A. Dayenfost and Nslsozi^ Kobthbup, De- 
fendants in Error. 

Shror to MutbMynuth. 

1. WlieNtheaMiteiialaUegmlioiiBinaplMdiB^Arewit^ the personal know- 
ledge of aa i^^t, he may verify the pleading, vrithont. showing whether the 
real party is within the county or not 

2. To take adrantage of the statutes of limitation, it most be pleaded, and can- 
not otherwise be taken advantage of upon error. 



'. W. Page^ for plaintiff in error. 

BoiBs, J. This case is brought on the statute of this State, 
relating to liens on boats and vesselfl, and is to enforce a lien 
for wharfage. 

The complaint plainly sets out the nature of the plaintiff's 
claim, and we do not see any force in the fiist gronnd of error 
assigned, " that the complaint does not show enough to warrant 
the court in taking jurisdiction and giving judgment." 

The second ground of error alleged is, tiiat the complaint 
was not properly verified. 

The verification is as follows : " Z. N. Stansbury, being 
first duly sworn, says, that the foregoing complaint is true of 
his own knowledge ; that all the facts therein alleged he has 
a personal knowledge of; that he has been and was the agent 
of said wharf-boat company, and had the management of said 
business during the time said indebtedness was incurred. 
(Signed,) Z. N. Stansbury ;" and the same was sworn to before 
James W. Davis, clerk of the District Court To this veri- 
fication two objections are taken : 1st. That it should appear 
by the affidavit that the plaintiffs in the court below were 
absent from the county in which the suit was brought, at the 
time of makiqg the affidavit, because it is alleged that if 
either of the plaintiffs were in the county at the time, then 
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the statute requires that the veriiication should have been 
made bj a.party, and not by an agent. And section 54, page 
91, of the statute, is referred to in support of this proposition. 
The second clause of this section of the statute provides, that 
the verification shall be made by a party, if he be within the 
county in which the action is brought, unless the action or 
defence be founded upon a written iostrument for the pay- 
ment of money only, and such instrument be in the possession 
of the agent ; or, if all the material allegations of the plead- 
ings be within the personal knowledge of the agent, in which 
case the affidavit may also be made by such agent 

If this clause of liie section be construed as standing by 
itself, and unqualified, then there can be no question but 
that the verification is good. It is, however, contended by 
the plaintiff in error, that the third clause of the section quali- 
fies tliis second clause, and renders it necessary in all cases to 
allege in the verification that the party is out of the county. 
But we are of the opinion, that it was the intention of the legis- 
lature to provide for another class of cases, in this third clause 
of the section ; and that these separate clauses of the section 
may be construed separately. 

Secondly, it is contended that it does not appear that Stans- 
bury was the agent of the plaintiff in the court below. It 
is a sufficient reply to this, that he acted as agent in making 
the affidavit, and is recognised as such by those for whom he 
then acted ; that he transacted the identical business out of 
which the alleged indebtedness grew, and now brings a suit 
to close that business. We think, therefore, that from what 
does appear on the fiEu^e of the affidavit, his agency is suffi- 
ciently manifest 

There is another ground of error assigned, that the court 
erred in giving judgment for a part of the claim which had 
accrued more than one year before this suit was prosecuted. 
This objection, if it could be taken advantage of at all, should 
have been pleaded, as it is in the nature of a plea of the 
statute of limitations, and cannot be taken advantage of on 
error. 

Judgment is afiirmed. 
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Henby M. Ekighton, Plaintiff in Error, v. Thohab H. Smith, 

Defendant in Error. 

j^rrar to Columbia. 

1. The esqyrew proyinons of the statatee, afiiMiiiig the aathenticatiLoii of deeda, 
most he ttrieUy complied with. 

2. Where premises are to be oonyeyed free from incambrances, it is incamhent 
on the grantor to record releases of any mortga§^, or other lien of record. 

Tms waB an action for damages, for the non-performance 
of a contract, by which Ejiighton agreed to purchase of Smith 
and wife a tract of land sitaate in Columbia Oountj. It ap- 
pears from the record, that the contract sued on was, in sab- 
stance, as follows : Knighton agreed to purchase a tract of 
land of Smith and wife, containing about four hundred and 
ninety acres, provided he (Knighton) could acquire the right 
of turning the creek on said tract of land to St. Helens, in 
said county, without Squire Bennett, or Francis Perry, hav- 
ing a legal claim on him for damages for diverting said stream 
from its natural channd. Smith and wife were to execute a 
conveyance to, and deliver possession of said premises, free 
from incumbrance, on the Ist of June, 1858. Ejiighton was 
to pay for the land the sum of six thousand dollars, in drafts 
on San Francisco. On the 1st of June, 1858, (the time men- 
tioned in the agreement,) Smith presented to Knighton a deed 
to the premises, executed by himself and wife, and properly 
acknowledged before a notary public, in the State of Cali- 
fomia. 

On presentation of the deed and release, Knighton did not 
object to their sufficiency, and said they were all right ; but 
said he would not accept the conveyance, and pay for the 
land, according to the agreement, because no release was or 
^ould be obtained from Bennett and Ferry, allowing him to 
torn the water of said creek. Plaintiff insisted that, by said 
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agreement, it was not incumbent on him (plaintiff) to obtain 
such a release from Bennett and Perry, and brought suit for 
the breach of said agreement. 

On the trial of the cause in the court below, the defendant's 
counsel requested the court to charge the jury, *' that it was 
the duty of the plaintiff to put on record a valid release or 
discharge of said mortgage," before he tendered a deed ; 
'^ and that a release made in California, with an uncertified 
acknowledgment, was not valid to discharge said mortgage." 
And also, <^ that if defendant would be required to do any 
thing more than put his own deed from plaintiff on record, 
in order to acquire such a title as is mentioned in the con- 
tract, plaintiff could not maintain his action." The court 
refused to give these instructions, but instructed the jury as 
follows : that if the jury believed from the evidence that the 
deed, and release of mortgage given in California, were ten- 
dered by plaintiff to defendant, at the proper time, and that 
defendant knew their contents, and refused to comply with 
the contract on his part, for the reason that he could not get 
the consent of Ferry and Bennett to turn the water, and not 
for the want of an informality, or want of record, which could 
be supplied, then the defendant could not now object to such 
informaUty or want of record. 

The court also instructed the jury, that the contract did 
not require the plaintiff to extinguish the right of Perry and 
Bennett. The court gave some other general instructions, to 
the effect, that if the plaintiff had complied with the contract, 
and defendant had broken it, plaintiff could recover. 

A. HoSbrodk^ for plaintiff in error. 
W. W. Page^ for defendant in error. 

Boise, J. As to tlie fii^st ground of error alleged — ^that the 
certificate of acknowledgment to the release was insufficient. 
We are satisfied that all acknowledgments, taken without this 
State, unless before a commissioner, appointed by the gov- 
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eriior of this State for that pnrpoBe, must b6 supported hj a 
certificate of a clerk, or other certifying officer of a court of 
record, as provided in section 12, page 520, of the statutes of 
this State ; for, when the statutes make an express provision 
affecting the authentication of deeds, it must be strictly com* 
plied with. 

The court is also satisfied that it was incumbent on Smith 
to record the release of the mortgage, before he could make 
a valid tender of the deed, which would bind Knighton ; for, 
though the release might be sufficient to extinguish the mort- 
gage, as between Knighton and the mortgagee, still, the record 
showed a subsisting incumbrance, and a cloud upon the title 
to be conveyed by the deed, which the imperfect release could 
not remove, without some farther trouble and expense to 
perfect the same, and make it available. This trouble and 
expense Knighton was not bound to incur; for, by the 
agreement, he was to have the premises free from incum- 
brance. 

This seems to have been the view taken by the court below, 
for as much is intimated in the instructions there given. It 
appears by the record, in this case, that on the Ist of June, 
1868, when Smith presented the deed and this rdease of the 
mortgage, Knighton expressed himself satisfied with the re* 
lease, by saying it was all right. He did not then object on 
this account, but based his refusal to comply with the con- 
tract on another ground, to wit, that Smith had not procured 
a release from Bennett and Ferry, permitting him to turn the 
water ; and alleging that he (Knighton) could not get such a 
permit from them ; and having then declared, that he would 
not then complete the contract for that reason. Smith had a 
right to consider the contract as abandoned by Knighton, on 
the ground which he then assigned, and it was not necessary 
for Smith to take any further step to fix the liability of 
Kjiighton ; for, by his own declaration, Knighton waived all 
other objections except the one relating to the right of 
Bennett and Perry to the water. 

The only remaining question is, did the court err in charg- 
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ing the jury that it was incumbent on Smith to obtain a re- 
linqnifihrnent of Bennett and Peny to the water. This is 
pnrelj a qnestion of coilstmction of a written instf oment ; 
and we think that no faur constniction of the language of the 
contract wonld make it incumbent on Smith to procure a per- 
mit from Bennett and Peny to Knighton to turn the water ; 
80 that in case Smith failed, he wonld be liable to an action 
for Buch failure. 

Taking the contract in its striBgent sense against Smith, it 
can onlj be construed to mean, that Smith could have no 
right of action while the right of Bennett and Peny to com- 
mand the water remained unextinguished ; and the issue in the 
case presented that question to the jury, where, we think, it 
was properly left by the court 

Judgment is affirmed. 
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A. J. BsHMiErGTOK, Plaintiff in Error, v. State of Obbgoit, 

Defendant in Error. 

M>rar to MuUnamah. 

1. Gftmbling is not an offence onder the statate. 

9. Criminal statntes most be oonstnied in aocordanoe with their natural and 
grammatical meaning. 

This is a prosecution for betting on a game of cards* The 
indictment was found at the November term, A. D. 1859, of 
the Circuit Court for Multnomah County, and plaintiff in 
error did not deny the betting, as charged, but pleaded 
guiUj/j and was fined by the court below. It is now claimed 
by the plaintiff in error that there is no such offence as that 
charged in the indictm^it, which is based upon the third sec^ 
tion of the statute, passed February 1st, A. D. 1858 ; being 
an act to amend chapter ten of the Oregon Statutes, entitled 
gaming. 
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W. W. Page^ for plaintiff in error. 
D. W. Douthitt^ for defendant in error. 

BoiBB, J. The question presented by the assignment of 
errors, in this case, is purely one of the construction of the 
third section of the act of the 1st of February, 1858 ; section 
one of which act prohibits all gaxiibling with cards, but pro- 
vides no penalty for the violation of such prohibition. 

Section two provides for the punishment of persons who 
shall set up any gambling device ; and section three, on which 
this indictment is founded, provides^ that ^' every person who 
ahall bet any money, or other property, &c^ at or any other 
gaming table, bank, or gambling device, shall be punished, 
Ac." 

The word ^^ otlur^^ as here used in this section, by gram- 
matical construction, must refer to some gaming-table, bank, 
or gambling device, not mentioned in the preceding section 
of this act, and cannot, therefore, refer to gambling with 
cards. 

It is true, as urged by the prosecution, that this construc- 
tion of the statute renders it impossible to prevent betting on 
gambling devices. But we are not at liberty to construe the 
language of the statute contrary to its natural and grammati- 
cal meaning. And if the legislature has £Edled to accomplish 
its object by the enactment of this statute, it is to that au- 
thority, and not to the <^onrts, that the public must look for 
a correction of the mistake. 

Judgment below reversed. 
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Jambs B. Stephekb and William H. Fbush, Plaintiffs in 
Error, v. David Powell, Defendant in Error. 

Mrar to MvUnomah. 

Where a charier for a ferry redtes, that it " ahaU be snbjeet to the same regnla- 
tioiiB, ko,, as other ferries are, or may herMfUr he, by the laws, Ac, fixing 
the rates of toU," <bc., the rates of ferriage are subject to change by fatnre 
legislation. 

TmB action was originally brought b^ore a justice of the 
peace of Multnomah County, to recover illegal ferriage, de- 
manded and received by plaintiffs in error of Powell, at their 
ferry, in Multnomah County ; and, also, to recover the pen- 
alty for demanding and receiviug such illegal rates of ferriage ; 
which penalty is provided for in section fifty of the act of the 
legislature, relating to roads and ferries. 

W. L. MoMoeiij for plaintiffs in error. 

Williami dk CUbbs^ for defendant in error. 

Boise, J. Plaintiffs in error claim their ferry rights under a 
charter to plaintiff, Stephens, from the legislature, passed Janu- 
ary 17th, 1858, and continuing for the term of ten years ; and 
they claim that the county commissioners of the proper county, 
(who, by the charter, had authority to fix the rates of toll for 
this ferry,) having exercised the authority, and fixed such 
rates, under the provisions of the statute of 1854, section 
fifty, such rates became a vested right in Stephens, which the 
legislature could not impair during the continuance of the 
charter. 

But the legislature did, by act passed January 17th, A. D. 
1867, provide, that " the county commissioners of the several 
counties be authorized to fix, alter and establish, from time to 
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time, the rates of ferriage to be levied and collected at all 
ferries now established, or hereafter to be established bjlaw, 
within the then " territory of Oregon ;" and the commission- 
ers of Multnomah County, in pursuance of this act, proceeded 
to reduce the rates at the ferry of the plaintiffs in error. But 
the plaintiffs in error did not recognise any authority to make 
such reduction, and continued to demand and receive the 
rates established prior to the passage of the act of the 17th of 
January, 1857 ; and the only question presented for the con- 
sideration of this court is, had the said commissioners authority 
to make such reduction ? 

The charter, under which the plaintiffs in ei'ror claim, after 
making the grant of the ferry privilege, contains h, proviso in 
these words, "provided that said ferry, when established, 
shall be subject to the same regulations, and under the same 
restrictions, as other ferries are, or may hereafter le^ by the 
laws of this territory, fixing the rates of toll, and prescribing 
the manner in which licensed ferries shall be kept and regu- 
lated." It is clearly indicated by this provision of the char- 
ter, that the legislature intended that the ferry rates of this 
ferry should be fixed by the local authorities of the county 
where it was situated ; and the only question is, whether 
they were to remain subject to future legislation. 

K the charter had simply provided that this ferry should 
be subject to the same regulations, and under the same re- 
strictions, as other ferries are by the laws of this territory, 
fibdng the rates of toll, and prescribing the manner, &c., leav- 
ing out the words " or may hereafter be," then the regulations 
and restrictions referred to, being the then existing laws of 
the country, would have become a part of the charter, and 
there being no proviso to alter it, the same would have re- 
mained unalterable during the existence of the charter ; but 
the legislature did providej that this ferry should be subject to 
be affected by any further legislation on the subject of ferries, 
restricting the matters of toll and otherwise. The words " or 
may hereafter 5^," refer to future action of the legislature, and 
are susceptible of no other construction. We conclude, there- 
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fore, that this feny became subject to the law of the 17th of 
January, 1857, and was liable to the action of the county 
commissioners in reducing the tolls ; and that the court be- 
low was right in instructing the jury, that the county com- 
missioners had authority to alter the rates of ferriage at this 
ferry. 

Judgment below affirmed. 



THsrw EIbtth, Plaintiff in Error, v. Fbakkun Cheent, 

Defendant in Error. 

JSrrar to MttUnomah. 



1. The issning to dainuuits of certificates of donation claime belongs to the 
register and receiyer of the land office ; and in Oregon, they are the sncees- 
sore of the snrreyor-general in this business. 

2. A certificate is eyidence of residence, cnltiyation, and other fiicts which it 
recites. 

8. The donee of a land claim may maintain an action, nnder onr statute^ for the 
recoyery of real property, at least, against one who shows no titie except 

Tms action is to recover the possession of a town or build- 
ing lot situate in the city of Portland, and county of Mult- 
nomah. The cause was tried at the March term, 1860, of the 
Circuit Court of Multnomah County. 

WiUiama dk Oibbsy for plaintiff in error. 
Logan & Shattuckj for defendant in error. 

BoiSR, J. The plaintiff in the court below declared as 
tenant in fee ; and the defendant, in his answer, also claimed 
to be tenant in fee. 

On the trial, the plaintiff (Cheeny) offered in evidence a 
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deed to the premisefi from William W. Ohapman and wife, 
and also three other paper writings ; one, a donation certifi- 
cate isfined to said Chapman and wife ; one, a certificate stat- 
ing that said Chapman had paid at the land office one dollar 
and a quarter per acre for the land described in said donation 
certificate ; the other, a receipt for said money so paid ; each 
of these papers purported to be copies of papers signed hj 
the surveyor-general of Oregon. 

These papers were attached together, and upon the back of 
the first named were the certificates of the register and re- 
ceiver. The land described in said donation certificate em- 
braces the land in dispute. Defendant objected to the ad- 
mission of these papers : 

1st. Secause they did not come from the officer properly 
having their custody. 

2d. That the evidence of resicfence and cultivation ought 
to accompany them. 

As to the first point : the first amendment to the act of 
Congress of the 27th of September, 1860, (commonly known 
as the donation law,) provides for the appointment of a regis- 
ter and receiver for Oregon ; and further provides, that the 
surveyor-general shall perform the duties of such officers, 
imtil he shall be superseded in this business by the register 
and receiver thus provided for. 

The business of issuing certificates to settlers properly be- 
longs to the office of register and receiver ; and, on the ap- 
pointment and qualification of such officers in Oregon, they 
became in this business the successors of the surveyor-general, 
and their office the proper place of deposit for donation cer- 
tificates ; and this donation certificate, coming, as it does, from 
that office, was properly admitted, to show that Chapman and 
wife were possessed of the premises, including the land in 
dispute. As to the other two papers, mentioned as attached 
to this donation certificate, we think them improperly ad- 
mitted, for they were n,ot certified at all, and, for aught 
tha't appears, might have been attached without authority. 
But all these papers were offered together to show possession 
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by Chapman, and as that was eufficientlj shown by the pa- 
per that was certified, they were immaterial, and could have 
worked no injury to the plaintiff in error, for Cheeny having 
produced a deed from Chapman and wife to himself, and then 
shown that Chapman and wife were possessed of the premises, 
was clearly entitled to recover against Keith, who does not 
pretend to have shown any title at all except possession. 
We also think it was hot necessary for Cheeny to produce, on 
the trial, the original evidence of residence and cultivation 
by CbApmati and wife, for the certificate recites those facts, 
and is evidence of the facts which it recites. There is one 
other point insisted upon by the plaintiff in error, which is, 
that the act of the legislature of this State, providing for and 
regulating real actions, does not contemplate any but the re- 
covery of strictly legal titles. This language of the first sec- 
tion of this statute, ^^ that any person having a valid subsist- 
ing interest in real property, and a right to the possession 
thereof^ may recover the same by action," <&e., is very broad, 
and was intended to embrace in one form all actions for the 
recovery of the possession of real estate. And in any case^ 
although the legal title is still in the United States, we think 
the donee of a land daim, having obtained a c^ificate there- 
to, or his assignee, may maintain this action against one who 
shows no color of title. 

In this case, the defendant, Keith, did not show any title 
whatever, except naked possession; and, therefore, is not 
entitled to hold against the assignee of Chapman, who holds 
the donation certificate, which, at least, shows that he was in 
possession under color of title. 

Judgment below affirmed. 
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John B. McGlane, Plaintiff in Error, v. Andrew Thomas, 

Defendant in Error. 

JError to Douglas. 

A. ezeented to B. a note for purchase of town lots, which note was sued 
upon. The issues submitted to the jury were, 1st Did the plaintiff abandon 
his land claim f 2. Was the note without consideration ? Under that state 
of the case, the court below pkofirlt refused to give the following instme- 
tion, yis. : "That» un4er the pleadings, it must satisfactorily appear that the 
defendant demanded a conyeyance of the town lots, or the plea of want of 
consideration does not apply." 

Strrr was brought in the late Difltrict Court for Douglas 
Oountj, in April, 1858, by John B. McOlane, against Andrew 
Thomas, npon a negotiable promissory note, executed by 
Thomas to McClane, January 81st, 1853, payable one day 
after date. The defendant alleged, by way of defence, that 
the note was given in payment for two town lots in North 
Salem, of which the plaintiff claimed to be the owner under 
an act of Congress, approved September 27thy 1850, making 
donations to settlers, and for other purposes ; that the plain- 
tiff, before perfecting his right to the land upon which said 
lots were situated, abandoned the same ; and that said note 
was without consideration. The plain tiff replied to the defend- 
ant's answer, and denied such abandonment and such want of 
consideration. 

The case was submitted to a jury, that, " ander the plead- 
ings in this action, it must appear satisfactorily that t^e de- 
fendant demanded a conveyance of the lots, or the plea of 
want of consideration does not apply." The court declined 
to instruct as requested, and such ruling was excepted to. 
The jury found a verdict for the defendant. The plaintiff 
moved for a new trial, which was denied, and judgment was 
entered for defendant upon the verdict 
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WiUiams ds Oibhsj for plaintiff in error. 

Wait, 0. J. The qnestion to be determined by this court 
18, did the court belpw commit error in refasing to instract 
the jury, that, '^ nnder the pleadings in this action, it must 
appear satisfactorily that the defendant demanded a conyey- 
ance of the lots, or the plea of want of consideration does not 
apply f " 

No other mling of the conrt was excepted to ; and the sev- 
eral other matters, not of record, embraced in the motion for 
a new trial, having been decided in the conrt below, will not 
be re-heard here. The issues submitted to the jury were, did 
the plaintiff abandon his claim, and was the note widiont 
consideration t 

A demand, by the defendant^ of a conveyance of the lots, 
wonld not be necessary or material in tiie determination of 
these issaes. 

Tbe jury, in finding a verdict for the defendant, necessarily 
fonnd one or both of these issues in the defendant's favor. 
If the note was without consideration, no demand of a con- 
veyance would be necessary ; and if the plaintiff had aban-> 
doned his claim, and had thereby placed it out of his power 
to convey the lots, no demand of conveyance would be neces- 
sary. We find no error for which the judgment of the court 
below ought to be reversed* 

Judgment below affirmed* 
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CiUliidleb Jsssisoa, Flaiotiff io Error, v. State of Obbooh, 
Defendant in Error. 

Error to Marwn. 

Wliere the rMOnd showB thmt k MDUnM hu been UDanil«d by eradng the word 
" Eolitei7,' withont ebowing vhkt posiUon it smtftined in the Motence, tUa 
conrt cannot Uj whether Its insertion or entnre woold be prejndicUl to 



Ohandleb JsKimras was indicted at the Maj tenn of Uie 
Oircnit Court, 1859, for Marion Connty , for larceny, in steal- 
ing direre articles of personal property of the valae of more 
than thirty-five dollare. Upon trial, he was found guilty, as 
charged in the indictment, and sentenced to imprisonment in 
the penitentiary for the term of fire years, llie other facte 
in the case saffieiestly appear iu the opinion of the conit. 

<?. H. FtKwJH*, for plaintiff in error. 

J. Q, W^on, prosecuting attorney, for defendant in error. 

Watt, 0. J. The matters a8«gned as error, and relied 
upon, are as follows : 
3d. The sentence of the court is not warranted by law. 

;e is irregnlar and roid ; and 

le plaintiff in error, an^ at a 

:erm when the judgment and 

id. 

;nlar and illegal. 

ud sentence of the court be- 

. follows, to wit : " This day 

''ilson, prosecuting attorney, 

ETD proper person, as well as 

moves for a now trial in this 
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cause ; and the court, after hearing the arguments of counsel, 
ordered, that said motion be denied, and the said defendant 
be sentenced to five years' confinement^ and kept at hard 
labor in the penitentiary of this State. The term of this sen- 
tence to commence from the date of the expiration of the four 
years' sentence, on an indictment for receiving and aiding in 
the concealment of stolen goods, this day entered ; and that 
judgment be entered against said defendant for the costs in 
this case, accruing to be taxed, and that execution issue 
therefor." 

It appears, also, from the record before us, that at the next 
regular term, after the conviction and sentence of said Jen- 
nings, tlie judge of said court made an order, of which the 
following is a copy, to wit : 

" State of Obeoon ] Record of Conviction and Judg- 
V. y mentj at SepUmher Term^ 1868, 

" Chandler Jennings. ) for larceny. 

« To the aerk of the Circuit Court : 

'' Being satisfied, from an examination of the record in this 
cause, and my own knowledge of the proceedings, that there 
is a clerical error in the judgment — ^that is to say, the word 
solitary^ which appears in tlie said record, was not in the 
original sentence as delivered by the court — ^you are, there- 
fore, directed to erase said word from said recorded judg- 
ment, to make the same conform to the sentence as delivered 
by the court. 

" Given in open court, this 28th day of March, A. D. 1860. 

"K P. BoiSB, Judged 

Except from this order, it does not appear, from the record 
or proceedings before us, that the word '^ aoliiary'^ was ever 
embodied in the sentence of the court below ; nor is there 
any thing before us to show where, in the sentence, the 
word solitary occurred. This court will not pass out of the 
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record in search of reaaons for the reversal of a JQdgmmit of 
an inferior court ; and without going out of the record, it is 
impossible to determine that the rights of the plaintiff in 
error have been prejudiced, either by the inserting or the 
erasing of the word solitary. 

We think, therefore, that the judgment of the court below 
must be, and it is affirmed* 



WnxiAM B. Johnson, Plaintiff in Error, v. Jambs McGinness, 

Defendant in Error. 

JError to Yamhill. 

Money paid, without fraud or deceit, under a mistake of the law, cannot be 
reeoyered baok. 

In the year 1845, the defendant, McGinness, being a 
married man, settled upon a certain section of land in Yam- 
hill Ciounty, as a claimant under the act of Congress of Sep- 
tember 27th, 1850, known as the donation act. His entire 
residence was upon the east half of the claim ; and his wife 
jdied in 1846, without issue. In 1853, McGinness, still re- 
siding upon the east half of the section, supposed and repre- 
sented to Johnson that he, McGinness, was the owner of, and 
entitled to a patent for, the west half of said section, as sur- 
vivor of his deceased wife. Johnson, believing the repre- 
sentations of McGinness, purchased the west half of the sec- 
tion, and paid therefor the sum of $1,200. McGinness 
executed to Johnson a quit^slaim deed of the premises, and 
bound himself in the deed, and also in a bond,* to execute to 
Johnson a general warrantee deed of the premises, as soon 
as practicable after obtaining a patent therefor from the 
United States. Snbsequentlj, Johnson became the grantee 
of the same land from the United States. 
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The action in the court below was brought to recover back 
the money so paid. The judgment of the court below waa in 
fltvor of the defendant, and this action is brought to reverse 
that judgment 

WSUiama <b 6Hbbs, for plaintiff in error. 

«A iT. £elly^ for defendant in error. 

Watt, C. J. The act of Congress of September 27th, ISSO, 
known as the donation act, provides ^^ that there shall be and 
herebj is granted to every white settler or occupant of the 
public lands, American half-br^ed Indians included, above 
the age of eighteen years, being a citizen of the United States, 
or having made a declaration according to law of his inten- 
tion to become a citizen, or who shall make such declaration 
on or before the first day of December, eighteen hundred and 
fifty-one, now residing in said territory, or who shall become 
a resident thereof on or before the first day of December, 
eighteen hundred and fifty, and who shall have re^ed upon 
and cultivated the same for four consecutive years, and shall 
otherwise conform to the provisions of this act, the quantity 
of one half section, or three hundred and twenty acres of land, 
if a single man, and if a married man, or if he shall become 
married within one year from the first day of December, 
eighteen hundred and fifty, the quantity of one section, or six 
hundred and forty acres of land ; one half to himself, and the 
other half to his wife, to be held by her in her own right ; and 
the surveyor-general shall designate the part enuring to the 
husband, and that to the wife, and enter the same in the 
records of his office ; and in all cases where such married per- 
sons hi^ve complied with the provisions of this act, so as to 
entitle them to the grant as above provided, whether under 
the late provisional government or since, and either shall have 
died before patent issues, the survivor and children, or heirs 
of the deceased, shall be entitled to the share or interest of 
the deceased, in equal proportions, except where the deceased 
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Bhall otherwise diBpose of it hj teBtament, duly- and properly 
executed according to the laws of Oregon.'' (Section fonr.) 

^^ That upon the death of any settler before the expiration 
of the fonr years' continued possession required by this act, 
all the rights of the deceased under this act shall descend to 
the heirs at law of such settler, including the widow, where 
one is left, in equal parts ; and proof of compliance with the 
conditions of this act, up to the time of the death of such set- 
tler, shall be sufficient to entitle them to the patent." (Section 
eight.) 

It is a rule of law that money paid, without fraud, under 
a mistake of the law, cannot be recovered back. (1 Peters^ 
Sep. 16.) 

There was no fraud or deceit in the sale by McGinness to 
Johnson ; but there was a material mistake as to whether, in 
law, McGinness was entitled to the land, as suryivor of his 
wife. 

It appears from the plaintiff's showing, that McGinness 
settled upon his land claim in 1845, being a married man, 
and that his wife died in 1846, without issue ; and whether 
McGinness thereby became entitled to any land as the sur- 
yiyor of his wife, was a question of law. 

In relation to the facts, there was no fraud, deceit, misrep- 
resentation, or misunderstanding ; but in relation to the law 
applicable to those facts, the parties were mutually mistaken. 

Money, so paid, cannot be recovered back. 

The judgment of the court below should be, and is affirmed. 
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1 j^ 

Wells, Fabgo & Co., Appellante, v. Pateicik Wall, Appellee. I as sao 
Chancery. — Appeal from MuttnomaK 

L A party being ignorant of an essential £Mst at the time of trial in the ooort 
below, seeks to stay ezecntlon, Aa Under the statute, " that the court may, 
in its discreUon, etc, at any time within one year, Aa, relieve a party from 
a judgment, order, or other proceeding taken against him, throngh his mis- 
take, inadyertenoe, surprise, or excusable n^leet^" — Hdd, that the party had 
an adequate vemedy at law. 

2. Party must show due dUigenoe. 

This is an appeal from an order or decree of Wait, C. J., 
dissolving an injunction granted by him at chambers, npon 
the filing of the complainants' bill, Febmary 23d, 1860. At 
the March term following of the Circuit Court for Multno- 
mah County, the defendant moved to dissolve the injunction 
and dismiss the bill, and assigned the following grounds for 
the allowance of the motion : 

1st. The court has no jurisdiction. 

2d. The complainants have an adequate remedy at law. 

3d. The bill shows that the questions at issue have been 
tried and determined at law. 

4th. Bill does not show necessary diligence in preparing 
for the trial at law of the case of Widl v. Wells, Fargo & Co. 

6th. Bill prays for injunction', for the purpose' only of pro- 
curing impeaching and cumulative evidence. 

6th. ITone of the exhibits referred to in said bill are attached 
thereto. 

7th. There is no equity in the bill. 

8th. The bill asks for equitable relief. Upon this motion 
the court dissolved the injunction and dismissed the bill. 
The complainants bring this appeal. 

O. H. Cartter^ of counsel for appellants. 

A. O. Oibbe^ of counsel for appellee. 
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Stbatton, J. Lord Coke regarded it as the reproach of 
his time, and against which he declaimed with a quaint but 
strong vehemence, that equity was made to invade and over- 
turn the legitimate functions of the common law. The prac- 
tice of which he complained may, in some sense, be said to 
be reversed ; at least, many of the strong barriers, which sep- 
arated the two jurisdictions of law and equity, in the march 
of liberal ideas, have been swept away ; and law tribunals 
are now clothed by statute with many of the powers to grant 
new trials, and to set aside hard judgments, which formerly 
belonged to the courts of chancery. At no very remote period, 
the want of such a power in law courts sent the suitor to an- 
other tribunal only to multiply actions and increase his costs. 

The first and second points made by defendant, in his mo- 
tion, may be merged and considered together. It may be 
premised that courts of equity never did interfere with legal 
proceedings, while there was a faU and adequate remedy at 
law. Nor wUl this court interfere with judgments at law, 
. and take jurisdiction, unless it shall appear that the party 
has used due diligence, exhausted every means, and failed 
through ignorance of some fact; or was prevented from 
availing himself of his defence by fraud, accident, or by tlie 
act of the opposite party, unmixed with negligence or fault 
on his part. {Foster, v. Woody 6 Johns. Ch. B. 89 ; The Ma- 
rine Ins. Co. of Alexandria v. Hodgson^ 7 Cranch^ 332 ; TnAy 
V. Wanzer^ 5 How. 141.) 

It is not pretended by the bill that the defence was an 
equitable one, and not available at law ; but that the party 
was in ignorance of an essential fact at the time of the trial ; 
and such fact did not come to complainants' knowledge until 
it was too late to move for a new trial. 

Admitting all this to be true, it is difficult to perceive how 
it would avail complainants. 

The action at law, between these parties, was finally deter- 
mined at the December term of the Supreme Cour^ 1869 ; 
and this bill was filed February 23d, 1860, with the purpose 
of staying the execution. 



■ 
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Bj seotion 78, page 94, of the statateB of this Stale, it is 
provided, ^^ that the court may, in its discretion, &c., at any 
time within one year, &c., relieve a party from a judgment, 
order, or other proceeding taken against him, through his 
mistake, inadvertence, surprise, or excusahle neglect." 

Jt was as competent for the Circuit Oourt to set aside the 
judgment for any cause here shown, as for this court to do 
80, had no such act been passed. 

This statute might have been, and probably was intended 
to save litigants the necessity of resorting to a Oourt of Chan- 
cery, to avail themselves of a purdy legal defence, justly 
existing, but not available at the trial, but who had been 
concluded by the judgment at law. This is a reasonable 
construction of the statute ; and if we are right in giving it 
this interpretation, it woidd seem to be conclusive of the 
merits of this bill. 

The third point made in the motion is determined by what 
has been said above. 

None of the exhibits referred to in the bill are annexed . 
thereto ; and the consideration of the fourth and fifth points 
made by the motion, must proceed upon such facts as are dis- 
closed by the statements upon the face of the bilL Placing 
the most liberal construction upon these, we are of the opin- 
ion that no such case is made, as would warrant this court 
in reversing the decree of the chancellor. 

Do complainants show such diligence as entitles them to 
relief on the ground of surprise or accident I 

The key to all the evidence, which is referred to, but omit- 
ted to be produced on the trial, was, or ought to have been, 
in the possession of tbie complainants. 

The principal evidence in the case was the testimony of 
James O'Neil himself, who issued the certificates, and claimed 
authority for so doing under his letter of appointment. 
Wells, Fargo & Co. must have had copies of all such appoint- 
ments, and of all such instructions to their agents. Why 
was not a copy of such appointment presented to O'Neil, on 
his examination as a witness ; and thus given the witness the 
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oppoitanitj of yerifying his construction of that inetrament ; 
or, on the contrary, to have then laid the foundation for weak- 
ening his testimony i 

Of the time and place the defendants in the other forum 
had due and ample notice. If they n^ligently failed to at- 
tend such examination, but relied upon the statements of the 
witness, or failed to take such steps as their interests de- 
manded, they cannot now be heard to complain. 

Again, the bill states explicitly, that the complainants 
posted and published notices of the fact that their agents 
ware furnished with written instructions of their powers and 
duties. 

What diligence have they shown, when matters of such 
public notoriety were omitted to be produced upon the trial? 
They allege that such testimony was of importance to them, 
and we grant that it was ; but we cannot admit that any dili- 
gence was used, when it is stated that they could not find a 
witness, by whom to prove it during the pendency of the suit 
at law. In ^^SeweU y. Tree^ton^ Ist Chan. Cctfe^^ 66, upon 
a fact somewhat analogous to the one before us, the Court of 
Chancery refused assistance, where the defendant at law had 
writtei a letter, which the plaintiff could not prove at the 
trial, and which would have discharged him." See, also, 
Sehrmpfel v. Skaw, Sd CamsUxA^s R. 452 ; Marine Ins. Co. 
of Aleasandria v. Hodgson^ 7 Oranoh^ 332 ; Bateman v. WilUs^ 
1st 8ch. cfe Lefroy, 201 ; Floyd v. Jaques, 6 Johns. C. R. 479 ; 
Earl of Oxfords Case^ 2d Leading Gases in Equity^ 97 ; 
American Notes^ passim. 

Finally, courts of law under the statutes of this State, being 
clothed with ample powers for granting new trials, or open- 
ing judgments, it may well be doubted whether this court 
ought in any case to enjoin a judgment at law, when the case 
presents no equitable grounds for setting aside the verdict. 

In the ease of Simpson v. Hart^ the court used the follow- 
ing language : ^^ Before courts of law were in the exercise of 
their present liberal jurisdiction over the subject of new 
trials, the parties were frequently forced into equity to be re- 
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lieved from oppressive verdicts." (8 Black. Com. 888 ; Vaua 
V. SheUj/j Finch^ 472.) Since, however, that jurisdiction 
has been well established and freely exercised, on eqnit* 
able as well as legal grounds, the party failing in his appli- 
cation at law for a new trial will' not be relieved in equity, at 
least, upon the same merits already discussed, and fully with* 
in the discretion of a court of law. Where courts of law and 
equity have concurrent jurisdiction over a question, and it 
receives a decision at law, equity can no more re-examine it, 
than the courts of law in a similar case could re-examine a 
decree of the Court of Chancery. Upon examination of the 
numerous authorities, most of which have been referred to by 
the counsel in this cause, it will be seen, that as the courts of 
law have extended their jurisdiction Jrer this subject, the 
courts of equity have withdrawn their jurisdiction over it ; 
and this is in accordance with the general principle, that 
<( where a court of law can furnish an adequate remedy, the 
court of equity will not interfere." 

There is no pretence that the verdict of the jury in the law 
case was against the weight of evidence ; and the failure of 
the ccHuplainants to attach their exhibits to the bill, if for no 
other reason, would place the court in great embarrassment as 
to whether a case had been made out, granting that the court 
had jurisdiction, and, in a proper case, ought to exercise it. 

For these reasons, we think the decree of the chancellor 
ought to be affirmed. 
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WiLEJAK L. McEwBN ct al.^ 'PlsintiS in Error, v. Cnr ov 

FoBTLAND, Defendant in Error. 

Error to Jfultnamah. 

h JL brought snit ttguaat B. to recover posseBslon of real property ; A. claim- 
ing title by donation from the proprietors of the city of Portland in 1849, 
about eight years before the commencement of this action ;— -J7e2c( that it was 
error to admit evidence of reputation to support such title. 

A. Rule, admitting hearsay evidence* or repute, stated and commented upon. 

The city of Port Ad brought snit under the statute '^ for 
the recovery of the possession of real property," against the 
plaintiffs in error. The complaint of the plaintiff, in the court 
below, set out ^^ that the said city of Portland is the owner of, 
and entitled to the possession of that certain lot of land, 
together with the building thereon, and other appurtenances 
thereunto belonging, &c.," (particularly describing the premi* 
ses.) The plaintiff claimed and alleged ^^ that the said city of 
Portland hath, in its own right, a good and complete estate in 
fee simple in said lot of land, and that the said city was seized 
and possessed of the said lot, with the tenements and appur* 
tenances, within twenty years now last past, by actual and 
rightful use, occupation and enjoyment of the same, and ought 
now to be in the quiet possession of the same." 

To this the defendants below answered, denying ^' that the 
city of Portland is the owner of the property described," &c., 
traversing generally the material allegations of the complaint 
The defendants, after denying any wrongful entry, or with- 
holding of the property, set up title in fee simple in them- 
selves, and alleged ^' that they were in actual possession, &c., 
in their own right." There was a replication and denial of 
the title of the defendants, a trial and verdict for the plaintiff 
below, and j udgment upon the verdict. Upon the trial, some 
fifteen special instructions were asked of the court, to be given 
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to tlie jory. Some were given and Bome refased. As no 
one of these points is reviewed^ it is not necessary to set 
them ont. 

WiUiama dh Page^ for plaintiff in error. 

2>. W. Dauthittj for defendant in error. 

BrRATTOKy J. This is a proceeding nnder title L of an act 
to r^nli^te actions relating to real property ; and section first 
provides, ^* that any person having a valid subsisting interest 
in real property, and a right to the possession thereof, may 
recover the same by action," &c. This statute was intended 
to simplify the forms of actions affecting interests in rei^ 
property, but not to change the rules of evidence in such pro- 
ceedings. 

Section four provides, that the claimant shall not only state 
that he is entitled to the possession of the property, but shall 
set out also what interest he claims therein. Accordingly, 
in the case before us, the plaintiff claimed a fee simple, and 
the right of immediate possession. * 

In the argument much was said, and many authorities 
cited to the point, whether the corporation of the city of 
Portland could hold land in trust for religious and school 
pnrposes. As the verdict must be set aside on another 
ground, it is not deemed advisable to pass upon that question* 
The form of action admits the possession of the defendants, 
which possessory title must prevail until the complainants 
show a better one. " The law will never construe a posses* 
sion tortious^ unless from necessity. On the other hand, it 
will consider every possession lawful, the commencement or 
continuation of which is not proven to bo wrongful. And 
this, on the plain principle, that every man shall be presumed 
to act in obedience to his duty until the contrary appears. 
When, therefore, a naked possession is in proof, unaccompar 
nied by evidence as to its origin, it will be deemed lawful and 
coextensive with the right set up by the party."' {Rioard v. 
WiUiamSy 7 WAeaton^ 59.) 



302 CASES IN THE SUPREME COURT. 

McBwen «. City of PoftUmd. 

Again, it is a familiar principle of law, i^plicable to tbe 
present and like cases, that the claimant must prevail upo& 
the strength of his own title, and not upon the weakness of 
his adversary's, unless it should appear that the defendant was 
a mere naked intruder, or sets up no title in himself. {Chrit- 
ty V. ScoU^ 14 How. 282 ; Jackson v. Boston and Worcester 
RailrRoad^ 1 Gushing^ 575.) 

The bill of exceptions briefly states the evidence offered by 
both parties on the trial, but in very general terms. It was 
not pretended in the argument, nor does the record intimate, 
that the plaintiff derived title through the ordinary forms of 
written instruments, but it is said that the original proprie- 
tors of Portland donated the lot in question to the citizens of 
the then town, who erected thereon a house for school and 
church purposes. 

It appears, froiu the evidence, that this donation was made, 
if made at all, in 1849, by the proprietors of the town. To 
support this donation, there was some showing that the donors 
set apart and designated the lot on a plot of the town. The 
time when, and by whom this was done, was, certainly, not 
very clear: Evidence was also offered on the part of the 
plaintiff, to which the defendants excepted, and admitted by 
the court, to show that, by public repute, the title to the pro- 
perty was in the plaintiff, and that the city was entitled to 
the immediate possession. As it is impossible for this court 
to determine what weight might have been given to this tes- 
timony by tlie jury, if its admission is not reconcilable with 
well-settled rules of evidence, the judgment must be reversed. 

We are of the opinion, that the ruling of the court, in ad- 
mitting this testimony, is without precedent, and not within 
any recognised rule of evidence. It is unfortunate that the 
term " reputation,^^ either from long usage or continual neces- 
sity, has been^ and continues to be, applied to testimony radi- 
cally different in its character. Beputation, applied to an 
individual whose character in the community is in question, 
is established by witnesses who can speak directly as to what 
they have seen, known, and heard to exist at the moment of 
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testifying. It is a present fact, evidenced bj the concurrent 
opinion of a certain number of individuals. Such testimony 
is direct and original, and, in no sense, hearsay . Beputation, 
as applied to questions of pedigree, customs, boundaries, &c., 
is hearsay evidence, and its admission, in such cases, is said 
to be an exception to a general rule, as old as the rule itself. 
The exceptions spring from an obvious necessity, for the ex- 
ceptions themselves point to a time of which no living witness 
could speak. Hence, in such cases, recourse must be had to 
the knowledge and declarations of persons long since dead, 
who are shown to have been acquainted with the facts about 
which they spoke. The antiquity of the subject-matter to be 
proved, is the essential element to let in reputation as evi- 
dence. (1*^ GremUaf Ev. sec. 130 ; Ist Siarkie Ev. eeo. 29, 
80 ; 7 Peters, 554.) 

Had this fact occurred to the mind of the court below, as 
a guide in making a proper application of the rule, no such 
mistake would probably have occurred. Formerly, in con- 
troversies of this character, a practice prevailed, though now 
relaxed, requiring the claimant to allege and show acts of en- 
joyment within a period of living memory, before reputation 
could be let in as proof; thus indicating that the origin or 
foundation of the right was at a period antecedent to such 
time. The pleader, who drew the complaint in the record, 
must have been aware of the rule, for the allegation is dis- 
tinctly made, but how is it supported by the proof? 

It appears' from the evidence, recited in the bill of excep- 
tions, that the plaintiff claims title under a donation from the 
proprietors of the city of Portland town site, no more remote 
than 1849. K we have rightly apprehended the only cir- 
cumstances under which reputation, as evidence, can be ad- 
mitted to prove any right or privilege, how is it proposed to 
bring this case within the letter or reason of the rule ? In the 
natural course oT human life, three-fourths of the witnesses 
of a transaction of that date must be still living. Where are 
they, and why not called to speak of the fact of a conveyance 
in fee to the plaintiff, if such conveyance was ever made? If 
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the exceptions to the rule rejecting hearsay evidence were to 
be enlarged to an extent to cover the present case, titles might 
be made and nnmade with startling facility. 

At best, hearsay evidence is weak and nnsatisfactory, and 
always presumes better evidence, at some remote period to 
have existed, but no longer available from lapse of time. A 
few isolated and hard cases have demanded, and the conrts 
long since yielded, to an extent which has made the excep- 
tions as clear and well defined as the rule itself. Onght they 
now to be enlarged t An eminent judge has said, ^* that all 
questions upon the rules of evidence are of vast importance 
to all orders and degrees of men ; our lives, our liberties, our 
property, are all concerned in the support of these rules, 
which have been matured by the wisdom of ages, and are 
now revered for Iheir antiquity and the good sense in which 
they are founded." Ko one rule of evidence has been more 
uniformly guarded by all the courts, nor with greater strict- 
ness, than that admitting hearsay evidence. In the carefully 
considered case of Mima Queen v. Hepburn^ 7 Oranch^s R. 
290, which was a suit brought for the freedom of the plain- 
tiff, the court refused to extend the rule to the admission of 
testimony, showing by reputation, or by declarations of per- 
sons since dead, that the ancestor of the plaintiff was a free 
person. The highest court of appeals of Maryland had, in a 
like case, admitted the testimony as in favor of human free- 
dom, and the point was pressed upon the federal Supreme 
Court with much earnestness. A stronger case could not 
have been put, and so the court admitted ; but the evidence 
was rejected, Marshall, C. J., remarking, " the general rule 
comprehends the case, and the case is not widiin any excep- 
tion heretofore recognised. This court is not inclined to ex- 
tend the exceptions further than they have already been car- 
ried." The same point came under consideration again in 
the case of John Davis v. Wood^ 1 WheatotCs i?. 6, and the 
court, after stating that the opinion in Mima Queen v. Hep* 
hum had been revived, firmly adhered to that decision. 

To this point, we have examined the question solely upon 
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the ground of the admissibility of the testimony^ with refer- 
ence to the time when the right or title had its origin, keep- 
ing oat of view another important distinction which has arisen 
in most of the cases involving similar principles to the one 
before ns. Let it be supposed, that the case comprehended 
the essential ingredient of antiquity, two other questions 
would at once arise. First, was the matter in controversy of 
such public and general concern as to bring it within the rule 
fitated by Lord Kenyon, that ^' evidence of reputation upon 
general points is receivable, because all mankind, being inter- 
ested therein, it is natural to suppose that they may be con- 
versant with the subject, and that they should discourse to- 
gether about them, having all the same means of informa- 
tion." And he immediately puts' the question : ^^ How can 
this apply to private titles, either with regard to particular 
cases or private prescription ?" (1 Starkie^a Ev. 38 ; 1 Oreen- 
Uaf^s Ev. eeo. 137.) K it were strictly necessary to settle the 
point, it might be doubtful whether the inhabitants of the 
city of Portland formed a body of such quasi-public character 
as to admit this evidence ; but, second, it is well settled that 
reputation is not admissible to prove a particular fact. The 
reason is obvious. Particular facts, not of a public nature, 
may, and in the nature of things must, be understood by few, 
and liable to be misrepreseoted or misunderstood, and may 
have been connected with other facts by which their effects 
would be limited and explained. The city of Portland sets 
up a title in fee simple, and such a title to a specific piece of 
property imports a conveyance through some of the forms 
known to the law. That would seem to be a distinct and 
isolated fact, which reputation was admitted to prove upon 
the trial. We think it was clearly transcending the rule* 
Justice Story has very comprehensively summed up the law 
on this subject, thus : 

^^ 1st. That the fact, to which the reputation or tradition 
applies, must be of a public nature. 

^^ 2d. K the reputation or tradition relates to the exer- 
cise of a right or privilege, it must be supported by acts 

Vol. L 20 
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of enjoyment or privUege within the period of Uying 
memory. 

^^ 3d. That it must not be repatation or traditionary declar- 
ations to a particular fact" (1 Cfreenled^s Eo. see. 138 ; 
MUott Y. Ptwrl^ 10 Petm^e B. 412; Mima Queen y. JBqh 
himj 7 Oranchj 290; Dome y. Woody 1 WheatorCe B. 6; 
Begina y. The Inhabitants qf the County of Bedford, per 
lord CampbeU, C. J., 29 English Z. c6 E. B. 85.) 

For these reasons, we thiid^, there was error in the roling 
of the court below. 

Judgment rerersed, and cause remanded. 
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Delayantia E00HE8TBB, Plaintiff in Error, t;. Jaheb 

BooHESTER, Defendant in Error. 

Pdh County, 

Statate requires only ten days' serrice of complaint and notice. In suit for 
divorce within the State. 

The defendant in error filed his complaint, in the Circuit 
Conrt of Polk County, for divorce, on the 28d day of March, 
1860, and, at the April t^rm thereafter, obtained a decree 
against the plaintiff in error by default. Service was had 
upon plaintiff ia error, in the county of linn, on the 80th 
day of March, which was more than ten, and less than thirty 
days, before the first day of the term at^which the decree was 
entered. 



G. H. WiUiamSy of counsel for plaintiff in error. 
E, M, Bamumy of counsel for defendant in error. 
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Froc, J. Several asfiignments of error are made in this 
cause ; bat the only one relied upon is, ^^ that the service was 
insufficient to entitle the defendant in error to the decree at 
that term of the court." The question raised in this cause is, 
*^ should the service have been made thirty days before the 
first day of the term/' as is provided for in actions at law, 
when suit is commenced in one county, and service is had in 
another t 

We think not, as the statute has clearly provided on the 
subject of divorce what kind of service is necessary to entitle 
the plaintiff to have the evidence heard, and the cause decided 
by the court. Oregon Statutes, page 589, section 6, provides 
in substance that, when personal service is had ten days before 
the commencement of the term, the evidence may be heard, 
and the cause decided at that term, without any reference as 
to whether the service is made in the county where the action 
is commenced, or in another. We think there is no error in 
the proceedings of the court below, for which that judgment 
should be reversed. 

Judgment is therefore affirmed. 



WnxiAH OiBD, Plaintiff in Error, v. State of Oebgok, 

Defendant in Error. 

A rftoogidianoe to appear at the next term ef the District Ooart for Benton 
Goimty, taken under the territorial act of Deoember 10th, 18M, entitled 
" An act to conform the practiice of the courts to the act of Coogteaa of An- 
gnst 16, 1868," Is good. The eittlDgs therein proTided for are XHstriot 
Ckynrts, and the duration of each sitting is a " UrmJ* 

8urr was brought in Benton County, hj the State against 
William Gird, upon a recognizance ent^^ into under the 
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late territorial goremment, before a justice of the peace of 
Benton Ooontj, on the 6th day of June, A. D. 1858) by said 
Gird and Mosee E. Milner, for the appearance of said Mil- 
ner at the District Oourt of Benton County, on the first day of 
the next term thereof, and answer a charge^f an assault with 
an intent to murder. At the regular term of the District 
Court, held at Salem, September 7th, 1858, a true bill of indict- 
ment was found against said Milner, and at the next ^^ sit* 
tings," so called, of the District Court of Benton County, held 
on the 4th day of October, 1858, the said Milner being called 
to appear, and failing to do so, the recognizance was forfeited. 
The defendant below demurred to the complaint, which de- 
murrer was overruled by the court, and judgment rendered 
for the plaintiff. The plaintiff in error brings suit to reyerse 
that judgment. 

KeUay dk Thayer^ for plaintiff in error. 



O. H. WiUiamSy for defendant in error. 

Wait, C. J. From the points raised in this case, it be- 
comes necessary to consider two questions : 

Ist Whether the recognizance is such that it justifies a re- 
covery against a surety ; and, 

2d. Whether the recognizance could be forfeited at the sit- 
tings of the District Court for Benton County. 

The plaintiff in error insists, that the District Court of the 
first judicial district of the territory of Oregon, of which the 
county of Benton was a part, was held at Salem, in Marion 
County ; and that the act of Congress of August 16th, 1856, 
and the act of our own territorial legislature of Decembw 
10th, 1856, forbid the holding of a District Court, except at 
one place in a judicial district ; and hence that this recogni- 
zance to appear at the District Court for Benton County, 
especially as against a surety, was void, and that the forfeiture 
of the recognizance in Benton County was unauthorized. 
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The act of Congress, we think, did not forbid the holding 
of territorial courts, for the enforcement of territorial laws, 
at the expense of the territories. 

The reason of the enactment of this law of Congress was, 
that in one of the territories very heavy expenses had been 
incnrred, attendant upon the holding of District Courts. 

Whether intended by Congress or not, a practice had pre* 
vailed of holding District Courts, by the United States terri- 
torial judges, in all the counties where the wants of the 
people and territorial enactments required it. Much expense 
and time would be saved to the people by the holding of 
courts in their respective counties ; and if the United States 
territorial judges were willing, as ours were, without increase 
of pay or n^lect of United States business, and widiout aHy 
increase of the expense to the United States, to hold District 
Courts at more than one place in a judicial district, no reason 
is discovered why Congress should confine the holding of 
District Courts to one place in the district We think that 
Congress, in its act aforesaid, did not prohibit the territorial 
legislature from providing for, nor the United States terri- 
torial judges from, holding courts in the several counties in 
the territories. We think, also, that a reasonable construc- 
tion of the act of the territorial legislature, passed December 
10th, 1856, entitled an ^^ Act to conform the practice of the 
courts to the act of Congress of August 16th, 1856," shows 
that it authorized the holding of District Courts, for the 
transaction of territorial business, without cost to the United 
States, in Benton County. This act provides for the holding 
of a District Court in one place in each judicial district, and 
for sittmgi in each county, for the trial of issues of fact in 
cases arising in such counties. It provides that a grand jury 
be summoned by the marshal from the district, upon a venire 
issued by the clerk of the District Court ; and that indict- 
ments shall be deemed at issue, on the plea of not guilty, 
without arraignment or formal plea, and sent down for trial 
at the first sittings thereafter. It provides, that every indict* 
ment shall state in what county the offence was committed ; 
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and that issnes in foct mrising thereon should be sent down 
for trial to that conntj, and that no territorial prisoner, in 
actual cufltodj or confinement, shall be convisyed out of the 
conntj for the purpose of pleading or receiving sentence. 
This territorial legislation, then, authorizes the holding of 
District Courts at one place in a judicial district, where all 
the United States cases may be disposed of; and also for the 
holding of atUings for all the counties, for the disposal of ter- 
ritorial business. If the word HUinffs had been used where 
the word term occurs in the recognizance sued upon, it would 
be dear that the recognizance is such as is authorized by 
law ; and we think that the word $itHng8y as used by the 
territorial legislature, may be regarded as signifying ^^ term." 
The district judges, in their sittings in the several counties, 
for the trial of issues of fact, attended as they were by clerks, 
sheriffs, juries, and all the paraphernalia of courts of record, 
were holding District Oourts, and the duration of each of 
those sittings was a term of court. 

Milner could not have been tried for an assault with intent 
to murder, as charged against him, except in Benton County, 
and in a District Court We cannot suppose that the legisla- 
ture, while assuming to provide for the punishment of terri- 
torial offences, intended to suspend all trials and punishments 
for those offences ; yet, if it be true that District Courts could 
not be held buit at one plaee in a district^ and that such oourts 
were lawfully held at Salem, in Marion County ; and if it be 
also true that territorial offences could be tried only at the 
sittings, and in the counties where the offences were commit- 
ted, then, it necessarily foUowa that the le^slature, while as- 
suming to provide trial and punishment for offences, did, 
whether intended or not, suspend the trial and punishment of 
all the higher territorial offences oonmiitted in those counties* 
We think that nothing of the kind was intended or effected. 
Our statute provides, that no action, brought on a recogniz- 
ance, ^' shall be barred or defisated, nor shall judgment be 
arrested thereon, by reason of any neglect or omission to note 
or record the default of the principal or surety, at the term 
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when Bach default shall happen ; not. by reason of any such 
defect in the form of the recognizance, if it suflSciently appear 
from the tenor thereof>at what court the party or witness was 
bound to appear^ and that the court, or magistrate before 
whom it was taken, was authorized by law to require and 
take such recognizance." The only place where Milner could 
be tried was in Benton County ; the only tribunal before 
which he could be tried was a District Court; the recog- 
nizance required his appearance ^^at the District Court of 
Benton County, on the first day of the next term thereof." 
The recognizance binds the plaintiff in error as surety thereon, 
and the forfeiture thereof was authorized by law* 

The judgment of the court below is affirmed. 



JjUOEB SisAifo, Plaintiff in Error, v. Matibew Keith, De- 
fendant in Error. 

JSrror to MvUnomah. 

Under the atfttates of this State, regnUtiiig eppeela from justices of the pesos to 
the CSrenit Courts, the filing of notice of appeal with the justice^ and senring 
a copy on the adrerse party ; also, filing and execnting a snfiicient bond, are 
conditions precedent to sn appeal, and mnst be complied with within twenfy 
days after rendition of judgment by the jnsttee ; — EM, that in definilt of these 
conditions, the drcolt Ooort had no jurisdiction. 

Matthew Ketth brought suit, in the Becorder's Oourt of the 
city of Portland, against the plaintiff in error, for the sum of 
97i^ dollars. Upon the calling of the cause, the defendant 
below, James Strang, did not appear, and Keith had judg- 
ment by default. This judgment was entered on the 8d of 
April, 1860. On the 21st of April, as appears by a notice 
which is eaid to have been filed with the justice on that day. 
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the defendant notified ^the court of hie intentions to appeaL 
The bond in appeal was filed, as appears by the record, on 
the 27th of April, and the justice, or recorder, acting aa a 
justice of the peace, certifies in his docket that, on that day, 
he allowed the appeal. 

In this condition the record and proceedings came into the 
Circuit Court ; and, upon the calling of the cause, the plain- 
tiff moYed for judgment, for want of an answer, and the 
judgment was entered accordingly. 

Stratton, J. The plaintiff in error has brought the mat- 
ter into this court, and assigns for error— 

^^ That the court erred in rendering judgment against the 
defendant below — ^it not appearing that the notice of appeal 
from the justice of the peace was served on the plaintiff 
below." 

With this state of facts, the question now is, had the Cir- 
cuit Court jurisdiction and authority to render such judg- 
ment ? Title 17, section 186, of the Statutes of 1855, relating 
to appeals from justices' courts to the circuit courts, provides, 
that such appeals shall be taken within twenty days after the 
judgment is rendered, &c., and shall be by filing a notice of 
appeal tvith the justice, and serving a copy on the adverse 
party, or his attorney. Section 187, of same title, further pro- 
vides, ^^ that no appeal shall be allowed, in any case^ unless 
a written undertaking shall be executed on the part of the 
appellant," &c. These provisions of the statutes we deem 
imperative, and must be complied with before the Circuit 
Court could entertain any motion affecting the rights of the 
parties to the judgment below, other than a motion to dis- 
miss the appeal. The transcript of the justice discloses a 
formal notice ; but it nowhere appears, certainly, that such 
notice was ever filed with the justice, or that a copy was ever 
served on the opposite party. But, if these facts were not 
decisive of the whole question, the justice states explicitly, 
" that on the 27th day of April — twenty-four days after the 
rendition of the judgment by the justice-— defendant filed his 
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bond, &c., for appeal ; which bond was then approved and 
the appeal allowed." Clearly, this was too late to comply 
with an absolute condition precedent 

The judgment of the justice had fixed the rights of the 
parties, in respect to the subject-matter in litigation, beyond 
the questioning of any tribunal. 

The Circuit Court, having no jurisdiction, its judgment is 
a nullity. 

Judgment is reversed. 



Am L. J. C. Duncan, Plaintiff in Error, v. M. Thomas et al.y 
^^^^ Defendants in Error. 

Error to Marion. 

1. A re-deliyery undertakiDg, executed in pnrsuance of section 129 of the 
fltatntes, relating to attachments, is discharged by the seizure of the property 
therein specified, upon attachments in other snits, by the sheriil^ to whom 
the vndertaldng was executed. 

2. Snch aeicore, within the time allowed for redelivery, is tantamonnt to a re- 
delivery. 

8. The undertaking, provided for in sections 146 and 147 of the same statute, 
operates as an absolute discharge of the property firom attachment 

This cause, in the court below, was commenced in Jackson 
County, and removed to Marion County ; and was brought 
upon a written undertaking, executed by the defendants to 
the plaintiff, as sheriff of Jackson County, for the re-delivery 
of thirty-four pack mules and one horse, levied upon by 
virtue of a writ of attachment against the defendant, 
Thomas. 

The defendants demurred to the reply of the plaintiff; 
which demurrer was sustained by the court, and judgment 
for costs entered against the plaintiff, who brings the cause 
into this court for error. 
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Kdky <6 Heedj for plaintiff in error. 
DoweU (& Wilson^ for defendants in error. 

Wait, G. J. The only matter assigned as error is, that 
<< the court erred in sustaining the demurrer of the defendants 
to the plaintiff's replication." 

The complaint, answer, and reply, as they come before us^ 
show, in substance : 

1st. {Comfplaint.) That the plaintiff claimed 1,798 dollars 
damages for an alleged breach of a re-deliyery undertaking 
in attachment. 

2d. (Answer.) That the' plaintiff, subsequent to the execu- 
tion of the undertaking sued upon, and before the time therein 
limited for the re-delivery of the property attached, repos* 
sessed himself of and sold said property. 

8d. {B^pHy.) That the property came into the plaintiff's 
possession after the execution of said undertaking, but that 
the property was levied upon by virtue of three other attach- 
ments, and subsequently sold, and the proceeds applied in 
payment of the judgments rendered in such attachment causes. 

The plaintiff's reply having been demurred to, it becomes 
necessary to pass upon the sufficiency thereof. The reply 
shows a taking of the property subsequent to the execution 
of the undertaking sued upon, and before the time therein 
specified for the re-delivery thereof; but alleges that such 
taking was upon attachments in other causes. Can a sheriff, 
having lawfiilly seized personal property upon, a writ of at* 
tachmcnt, and taken a redelivery bond tiierefor, lawfully 
seize upon the same property upon other attachments within 
the time limited by law for such a re-delivery ? Our statutes 
authorize two classes of undertakings in attachments. The 
firitjp. 106, Statutes of 1865, provides, section 129, "the 
sheriff may deliver any of the property attached to the de- 
fendant, or any other person claiming it, and in whose pos- 
session it was attached, upon Iiis giving a written undertak- 
ing therefor, exectited by two or more sufficient sureties, en* 
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gaging to re-deliver it, or pay the value thereof to the sheriff, 
to whom execution, upon a judgment obtained by the plain- 
tiff in that action, may be issued." 

The secondjp. 107, provides, section 146, " whenever the de- 
fendant shall have appeared in the action, he may apply, upon 
reasonable notice to the plaintiff, to the court or judge, for 
an order to discharge the attachment, upon the execution of 
the undertaking mentioned in the next section ; and if the 
application be granted, all the proceeds of sales and moneys 
collected by the sheriff, and all the property attached, re- 
maining in his hands, shall be released from the attachment^ 
and delivered to the defendant." 

Sec. 147. ^^ Upon such application, the defendant shall de- 
liver to the court or judge an undertaking executed by at 
least two sureties, approved by the court or judge, that the 
sureties will, on demand, pay to the plaintiff the amount of 
the judgment that may be recovered against the defendant 
in the action. The sureties may be required to justify, on 
application to the court or judge, and the property attached 
shall not be released from the attachment without their justi- 
fication, if it be required." 

The undertaking, provided for in sections 146 and 147, 
operates as a release of the property attached, and the prop- 
erty becomes at once subject to another attachment, or to 
execution. Does the undertaking sued upon, and provided 
for by section 129, so operate f 

This re-delivery undertaking clearly authorizes a re-delivery 
of the property attached ; and re-delivery timely made would 
discharge all liability upon the undertfJdng. A re-deliv^ 
would have been timely, by statute, if made upon the issuing 
of execution upon the judgment in the action ; and a re-de- 
livery would have been within the terms of the undertaking 
sued upon, if made on the first day of the next term of the 
District Court for Jackson County thereafter. Neither of 
these times had arrived, when the property was taken by the 
plaintiff upon other attachments. The plaintiff could not de- 
prive the defendants of the power to re-deliver the property 




STATE OF OREGON, DECEMBER, 1860. 31 7 

Moore v. Fields. 

bj it seizure thereof upon the subsequent attachments, and 
then sne and recover for a failure to make such re-delivery. 

The manner in which the plaintiff became possessed of the 
property was tantamount to a re-delivery thereof by the de- 
fendants. 

The demurrer was properly sustained, and the judgment 
of the Circuit Court should be and is affirmed. 



1 
so 
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BoBBBT MooBB, Complainant, v. Ambsosb Fields, 

Eospondent. ^ l^ 

Appeal from, Washington, 

1. The courts of this State will enterldn no proceedings, arising out of fitets 
stiU pending in, and nndetermined by, the land department of the Hidted 
Stakes. 

S. In the absence of any limit of time, when appeals most be taken from tha 
land office in Oregon to the general land office, the courts will infer a reason- 
able time. 

Thb complainant exhibited his bill against the respondent 
in April, 1854, with a prayer for an injunction to stay waste, 
and also to compel the respondent to compensate the com- 
plainant for certain valuable timber removed from the pre- 
mises of the complainant. The complainant settled upon a 
certain tract of land, in Clackamas County, in 1842, claiming 
640 acres ; and after the passage of the Oregon donation act, 
80 called, of September 27th, 1860, the land was adjudged to 
him by the surveyor-general, John B. Preston. It was ad- 
mitted, as facts in the case, that complainant's wife was never 
in this territory of Oregon ; that she died in Missouri in 1848, 
two years before the passage of the donation act, and that he 
could not hold more than 820 acres, unless in right of his 
wife. 
Originally, Bobert Moore and others were joined in the 
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action, as heirs-at-law of Ifargaretta Moore, the wife of said 
complainant ; but subsequently the suit was discontinued as 
to them, the successor of Preston having opened the case for 
the purpose of reversing the former decision as to the claim 
of Margaretta Moore, the commissioner of the general land 
office having advised the land office in Oregon, that nothing 
could be held in right of a person deceased before the passage 
of the act. In the mean time, about 1847, Moore had sold to 
Fields eighteen perches of land out of his tract, and executed 
a bond for a deed, when he, the complainant, should obtain 
a title from the United States for the land. Upon the estab- 
lishment of a land office at Oregon City, and the appointment 
of a register and receiver, all conflicts of boundaries, &c., 
were passed fjrom the surveyor-general's office to the office of 
the register and receiver. When the respondent became 
aware that Moore was entitled to but 320 acres of land, he 
set up a claim in his own right, filing his notification for a 
tract of land, which included his residence, as well as a large 
portion of land claimed by Moore. A conflict of boundary 
thus arose between the parties herein. ITo question was 
made as to the priority of Moore's claim — that was conceded. 
On the 23d of December, 1855, the register and receiver 
proceeded to hear and determine the matter, and after con- 
sideration, fixed an initial point of Moore's claim, and directed 
in what manner the line should be run to include 320 acres. 
The survey was afterwards made by a deputy surveyor, 
according to his instructions, who reported to the land office, 
and his report was confirmed. The field notes and plat of 
this survey are among the exhibits annexed to the bill in this 
case. All the testimony in the case has reference to this 
survey. This suit was brought to a hearing at the June term, 
1857, of the District Court for the second district ; when, it 
appearing that the respondent had committed certain tres- 
passes and wastes upon the lands of the claimant, the court 
referred the question of damages to Amory Holbrook, Esq., 
to take the proofs and report his judgment therein. The in- 
j unction originally allowed was continued. At the June term 
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of said oonrt, 1858, the referee reported, having adjudged the 
damages of the complainaiit to bo $125. Ilie court con- 
firmed the report, but stayed the execution until the fnrthtf 
ovder of the court, upon a suggestion of the respondent's 
counsel, that an appeal had been taken from the decision of 
the register and receiver, and was then pending before the 
commissioner of the general land office. 

Thus the matter stood until October, 1859, when the com- 
plainant moved for an execution to issue, on the ground that 
no appeal had been perfected. The motion was allowed. 
From these proceedings the respondent has appealed. 

A* HoUbrook^ for complainant. 
J. K. Kdly^ for respondent. 

Btbattok, J. Two principal questions were made in the 
argument bj counsel for the respondent : 

^inU That there ought not to have been any finding of 
damages for the complainant. 

Second* That the court ought not, under the circumstances, 
to have ordered execution to issue. 

As to the first point : The testimony reported by the referee 
is quite voluminous, and somewhat conflicting ; but on look- 
ing into it, we are isatisfied that the finding of the referee, 
and the judgment of the court below confirming it, was suffi- 
ciently favorable to the respondent, if indeed a larger amount 
of damages was not warranted by the testimony. Palpably 
the respondent had placed himself in the wrong, and ought 
to be made to pay the full damage consequent upon his tres- 
pass. There is nothing in his situation or conduct to exempt 
him, or to mitigate the damages. 

As to the second point : The argument proceeded upon an 
established rule of this court, to entertain no proceedings 
arising out of facts still pending and undetermined by the 
tribunals of the land department of the United States; and 
where actions had been commenced, when the fact has been 
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made to appear that any each controveiBj was in process of 
investigation bj the proper department, this court has nni- 
formlj suspended its proceedings, until the final judgment of 
the " land department." Tbe register and receiver rendered 
their decision in 1855, at which time the respondent gave 
verbal notice of his intention to appeal to the commissioner 
of the general land office ; but, in fact, took no other step 
until December, 1857, when the referee was proceeding to 
take testimony touching the question of damages, then Fields 
ordered the register to prepare his papers for transmission to 
Washington. In June, 1858, when the Circuit Court con- 
firmed the report of the referee, upon a suggestion of this ap- 
peal, the judge ordered execution not to issue until further 
order of Uie court. For aught that appears, the respondent 
never took any further step in the matter of his appeal ; and 
at the October term, 1859, of the Circuit Court, the judge 
very properly, we think, set aside the order staying execution. 
It does not appear that there is any fixed time in which ap- 
peals from registers and receivers shall betaken to the depart- 
ment at Washington ; but, if there is not, justice and good 
sense would say that the time ought to be reasonable, and 
that the rights of a party ought not to be held in abeyance, 
an indefinite length of time, at the mere caprice or the inter- 
est of his adversary. 

Here the respondent had more than ample time to make 
his appeal efTectual for some purpose, and it is his own fault 
if he did not But it is pretty clearly evident that he only 
sought a temporary respite from the execution. 

Judgment is therefore affirmed. 
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BoBEBT B. Zaghabt, Plaintiff in Error, v. James W. Ohajc- 

BEB8, Defendant in Error. 




Error to Washington. 

1. CkimB pToaented to an admiiiistrfttor or executor against an estate, mut 

be yerified by the elainumt 
S. Administraton, ezecators and g^uardiana are th$ claifMnU of the estates of 

decedents, and persona whom they represent 
8. Beqtdrements of statnte, which are imperattTs in language, and for a 

specific purpose, cannot be controlled by any general prorisionB as to 

practice. 
4. Where there Is no Uff€d prunUmtitU of a claim against an estate, it is a bar, 

after expiration of the statntory time for presentment, to snit on sach 

daam. 

The plaintiff in error bronght Bait against Ohambers, ad- 
ministrator of the estate of A. L. Zachary, to recover the sum 
of 696 dollars, for wheat and oats, sold and delivered to A. L. 
Zachary, in his lifetime. The action was originally brought 
in the Connty Court of Washington Oonnty, and trial and 
verdict for the plaintiff. Defendant appealed to the Circuit 
Court, where the issue was submitted to the judge under the 
statute, and a finding for the defendant The plaintiff says 
that there was error in the judgment of the court, and the case 
IB here for correction, if such is the fact. 

E. D. ShaUuchy for plaintiff in error. 

H. Jachon^ for defendant in error. 

Stbatton, J. Chapter 4, section 4, Oregon Statutes, page 
856, providing for the manner in which claims against estates 
shall be presented and allowed, enacts that ^^ Every claim 
presented to the administrator shall be supported by th« 

Vol. L 21 
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affidavit of the daimcmt that the amonnt is justlj dae; that 
no pajmentB have been made thereon, and that there are no 
legal offsets to the same to the knowledge of the daimantJ^ 

Section 9 further proyides, that ^^ l$o holder ^ any claim 
against an estate shall maintain any action thereon, unless 
the claim shall have been first presented to the executor or 
administrator." 

The account on which this suit was brought was presented 
to the administrator, the defendant in error, on the first day 
of June, 1860, verified, no^ by Zachary, the datmant^ but by 
one McCourt, who declares himself the agent of the claimant, 
Zachary. The account was endorsed, '^ ISot allowed for want 
of proof," ifec Signed by Chambers, administrator. These 
facts, and the statute provisions we have quoted, present all 
the questions arising in the case. 

The pl;aintiff ^s counsel now insists that the verification by 
the agent is, in contemplation of law, the verification of the 
claimant, upon the principle of the maxim, ^^ Qui faeU per 
^ikmiyfacitper 9e /" or, if this ia not conceded, that section 
six, chapter ten, page 879, of the same act, making the prac- 
tice of the Circuit Court applicable to the proceedings of the 
Probata Court, places the initial evidence of a clum against 
an estate upon the same footing with all verified pleadings in 
the Circuit Court, which are sworn to indifferently by princi- 
pal, agent, or attorney^ according to the circumstances pointed 
out by the practice act The plaintiff further insists, that 
although the administrator might be justified, under the re- 
quirements of the statutes, in rejecting a claim, because the 
same was not verified by the claimant, yet such claimant 
would not thereby be barred of his remedy in the Circuit 
Court. To these propositions we cannot assent. Statutes 
for the protection of decedents' estates are, and ought to be, 
carefully framed for the protection of interests which, all 
experience has shown, are most liable to unfair dealing. 
There are many transactions of life, from want of a wise pre- 
caution, or arising from that confidence whidi^ too often per- 
haps, men repose in each other, of which there are no wit- 
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nesses but the parties to the transactions ; or, if th^re is any 
evidence of it aliunde^ it is known only to them. The deeease 
of one party leaves all such knowl^ge in the breast of a 
single individual, and that one the claimant The law can 
provide bat one avenue to that knowledge--an appeal to the 
conscience of the creditor nnder the solemn injunction of an 
oath. Looking at the frame and phraseology of seetioti four, 
it would seem clear enough that the legislature proceeded upon 
some such reasoning, and that it was intended in liimne ^us 
to purge the conscience of the creditor. The language of the 
statute is, '^ that every claim presented to the administrator 
shall be supported by the affidavit of the claimant" 

But the plaintiff says that this is not imperative upon the 
creditor to do, nor tiie administrator to require. Such a 
construction, we think, would cut aphyths roots all rules of 
interpretation, and transfer the fimctions of the law-maker 
from the halls of the legislature to the court-room. 

A further reason for the construction, which the plain- 
tiff seeks to establish, it is said with some force, is, that non^ 
residents, seamen, soldiers, insane persons, and persons dis- 
eased, without having verified their claims, might thus be 
defeated of their just rights. 

To this it may be replied, that guardians of infaAts and 
insane persons, and administrators, would be the legal claim- 
ants, and competent to make the affidavit As to non-resi- 
dents, and persons abroad, it might h^vQ be^ well for the 
legislature to have made some furthca^'^ovision ; but, if it 
has failed to do so, this Qourt cannot usujp^j^gislative powers, 
or violate a plain rule of construction fof; their relief. In the 
case of Williams v. Purdy^ 6 Paige Chr B. 166, Chancellor 
Walworth, in remarking upon a similar statute of Kew-York, 
said, ^' the object of requiring the affidavit of the creditor in 
such cases, is not to prove the existence ^ the debt, as it is 
not evidence for that purpose, but it is to prevent the exhibi- 
tion of fictitious claims against the estate of the decedent, 
which have been discharged by him in his lifetime; and, 
also, to prevent the allowance of claims, against which there 
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ezifited a l^al ofEset, hnaton only to the party pre$entvng such 
daimy and which those who are interested in the estate of the 
decedent may be unable to establish by legal proof." 

The reasoning of the chancellor applies with pertinent force 
to the present case. Upon the first point, therefore, the conrt 
is of the opinion that the agent was incompetent to make the 
affidavit, and the administrator properly disallowed the claim. 

As to section six, chapter ten, above referred to, admitting 
that, as a general rule, tiie proceedings in form of the Circuit 
Ooort are applicable to proceedings in litigated cases in the 
Probate Conrt, that section cannot affect this case. The re- 
quirements of section four are for a specific purpose, and 
imperative, and cannot be controlled by any general provi- 
sions as to practice. It remains to determine whether, the 
daim being rejected by the administrator for the reason 
assigned by him, the claimant is barred by the statute (section 
nine) from bringing this suit. Section nine enacts, that no 
suit shall be brought, &c., unless the claim shall have been 
first presented to the administrator or executor, &c. 

The presentment of a claim or demand presumes, at least, 
a legal subsisting interest in the hands of a person who has 
the right to present it, and to a party who is legally bound to 
respond. If either of these ingredients is wanting, it is no 
presentment, or at least an idle formality, which binds no 
one, and benefits no one. The law merchant has prescribed 
the time when, the place where, and the person to whom a 
presentment of negotiable paper shall be made by the holder 
to bind assignors or endorsers ; and if the holder shall fail in 
any of these legal requirements, the law regards it as no pre- 
sentment ; in other words, the act, for the purpose intended, 
in contemplation of law is a mere nullity. The term pre- 
sentment, under this statute, as elsewhere, in legal nomen- 
clature, has a technical signification, and necessarily includes 
every ingredi^t which the law has affixed to it in the par* 
ticular connection in which it stands. An executor or ad- 
ministrator is the representative of an interest which the 
kgifilature has guarded with a careful solicitude ; and in so 
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doixig have dearlj Tondicated the terms upon which a claim 
maj be preferred against an estate, and the tests by which 
the administrator shall be justified in allowing it. 

To hold that a claim, esdiibited to an administrator, might 
properly be rejected by him, and yet not bar the claimant 
firom bringing suit in the Oircnit Oourt, would be to place 
the administrator in this strange dilemma— either to allow 
the claim upon a defective exhibit, and make himself liable 
to the heirs for the amount, or to disallow the claim, and 
subject the estate to the expense of a suit at lawl It cannot 
be that the legislature contemplated such an absurdity. We 
are, therefore, also of the opinion, that there bdng no legal 
presentment, the plaintiff was barred by section nine of the 
right to bring this suit. 

Judgment aflirmed. 
Watt, 0. J. dissenting. 



Thomas Gbaham et al.^ Appellants, v. Samuel Hesk, Appellee. 

Aj)pedlfrom Lane. 

1. Pftrti68 bound by rediaU contained in deed. 
a. Doctrine of estoppel applied to married women. 

Meek, in the court below, filed his bill to foreclose a mort- 
gage, dated March 23d, 1859, executed by Graham and wife, 
to secure the payment of a promissory note, for the sum of 
four hundred and thirty-one dollars. The land is described 
in the mortgage as follows, to wit : " Situated in Lane Oounty, 
Oregon, in T. 15 S., R 4 W., heing the donation land daim 
of us, the said Thomas Graham; and Sarah Graham,^' and then 
bounded generally on adjoining proprietors. The mortgage 
is, in its terms, a general deed of conveyance in fee simple, 
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without coveaantg. The defence set up is, that, at the time 
of the execation of the mortgagei the defendants had not re- 
sided on and onltiyated the land the fnll four years required 
by the act of Congress of the 27th of September, 1850|; and 
were not, therefore, possessed of any title which they could 
oonvey to Meek. But the appellants, Graham and wife, now 
claim to have acquired from the govenmient of the United 
States the l^gal title to the premises, since the execution of 
the mortgage, the full term of four years' residence and cul- 
tivation being now complete, as required by law, to entitle 
them to a patent to the land ; and that since said title be- 
came complete and Tested in appellants, Graham and wife, 
Sarah Graham, the wife, conveyed her half of said land to 
defendant, Fercel. 

Graham and wife particularly rely — Mrri. On the fact, as 
they say, tiiat said act of Congress requires four years' resi- 
dence and cultivation before the grant becomes complete ; 
and. Second. On the provision in said act, that all sales of 
land, claimed under the same, are void, if made prior to the 
completion of the four years' residence and cultivation. The 
case went off in the court below, on demurrer to defendant's 
answei*, setting up these matters as a defence, and it stands 
on demurrer in this court. The appellee insists that appel- 
lants are estopped from denying their deed ; that the allega- 
tion in the deed, that the land is ^^ the donation land claim," 
is a recital of their title from the government. 

KeUay <b Ourry^ for appellants. 



O. JS. WUUame^ for appellee. 

BoiSB, J. The main question in this case is, are the appel- 
lants estopped from setting up their after-acquired title — 
being the same title named in the deed — ^to the premises, to 
defeat the mortgage t for, if it is held that Ghraham and wife 
are estopped from denying that the title^ which they pretended 
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to convey by the mortgage, then the other questions raised 
are unimportant in determining this case. 

I think the statement in the deed, that the land was ^^ the 
donation land ekAffi^ of Graham and wife, shows that they 
dmved their estate from the United States, and that sncdi 
was the estate intended to be conveyed ; and^the whole deed, 
taken together, plainly indicates that such estate was then 
vested, and that it was the intention of the parties to convey 
a title in fee simple. It is a rule, in construing written con* 
tracts of all kinds, that they shall be construed according to 
the natural and usual import of the language. Kow, apply 
this rule to this mortgage, and it imports that Graham and 
wife, having obtained from the United States a title to the 
land, convey it to, Meek; and good sense and good morals, 
as well as high legal authority, forbid that a party convey- 
ing land under sale, by a deed purporting to pass an estate 
in fee, and naming the derivation of his title, should be al- 
lowed to come into court, and say .that his deed is not true — 
that he did not own what he sold. The law will not allow a 
man thus to take advantage of his own wrong, and impose on 
innocent purchasers. In Jaekaon v. BuUy 1 Johneon^a Oaaea^ 
91, in speaking on this subject, Chancellor Kent says : '^ If 
a man makes a lease by indenture, or levy a fine, of an estate 
not vested^ and he afterwards purchase the land, he shaU, 
notwithstanding, be bound by his deed, and not be permit- 
ted to aver he had nothing." And the same doctrine is de- 
clared in the case of Jackson v. Murrag^ 19 Jokneon^e R^ 
304. This principle is applicable to all cases of bargain and 
sale, where the deed, on its face, purports to convey an estate 
in fee simple, reciting the title, whether such deed be with ot 
without covenants of warranty. When the deed is with 
covenants, the reason of the estoppel has been placed on the 
ground that the grantee should not be obliged to resort to 
his action on the warranty ; but the principle is now fully 
established, by the best authority, that the doctrine of estop- 
pel applies to conveyances without warranty, where it ap- 
pears, by the deed, that the parties intended to deal with and 
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oonvey a title in fee Bimple. ( Van JSenssUaer v. Keam&y €t 
oL.^ 11 HowarcPs R. 322 ; 1«^ Greenleafa Ev. 24.) 

Again : it is iofiifited that the rights of Mr& Graham do 
not come within this principle ; that married women are ex- 
cepted from the operation of the doctrine of estoppel This 
is true, so far as covenants are concerned ; bnt^ in this case, 
there are no coyenants ; and if married women would not be 
estopped in a case like this, thej would in no case. In cases 
of deeds without covenants, the same rule applies to a feme 
eavert as to 9k ferns soUj and especiallj under tiie constitution 
of this State, which gives married women the control and 
disposition of their real estate. 

There were some other points urged in the argument ; but 
in this view of the case they become unimportant. 

Judgment afi&rmed. 



N. W. Blanohasd, HfiNRY M. Knighton and John W. 
Watts, Plaintiffs in Error, v. Squirb Bennett and Jaios 
Oahfbbxl, Defendants in Error. 

JSirar to Columbia. 

1. The allowanee of amandmoits to a yerificAtion rwts in tibto dlscrotioa of the 
CSrouit Court, and camiot be roTised here. 

2. Appeals lie in aU cases from final decisions in conrts of Justices of the peace, 
and in county conrts ; and that the remedy by enHcrari is concurrent 

S. The jorisdietion and authority of a person, administering an oath, moat ^ 
pear in his certificate. 

This case was originally commenced in the County Court 
of Columbia County, and was there dismissed on motion of 
defendants, and a judgment for costs rendered against the 
plaintiffs. Plaintiffs then removed the case to the Circuit 
Court of said county by appeaL In the Circuit Court, plain- 
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tiffs zaoved to amend their verifieatioQ to the complaint^ 
which motion was overraled by the court ; and the case dis- 
miBsed on the motion of defendants. To both of these pro- 
ceedings the plaintiffs excepted. 

O. H. WttUamij for plaintifb in error. 

W. W. Page^ for defendants in error. 

Boise, J. The errors assigned in this case are — First Hiat 
the court erred in overruling the motion of plaintiffs to 
amend the yerification to the original complaint. Second. 
That the court erred in dismissing the appeal. 

As to the first ground of error alleged, we think the 
matter of allowing amendments to a verification, either in 
form or substance, rests in the sound discretion of the Cir- 
cuit Court, and is not subject to the revision of this court. 

As to the second ground of error : It is insisted by tlie 
plaintiffs, that the verification is sufficient without amend- 
ment, and that plaintiffs had a perfect case, which the court 
was bound to entertain. 

In considering the matter, as to whether the court below 
ought to have entertained jurisdiction of the case, two ques- 
tions present themselves. F%r9t. Does an appeal lie from a 
judgment of dismissal, and for costs in the County Court? 
Second, Was there a sufficient verification to the original com- 
plaint ? The first question depends on the construction of the 
various statutes on the subject of appeal. Section 11 of the act 
organizing the County Court, and definmg its jurisdiction, jtt^- 
videe^ that '^ An appeal shall lie from such County Court in all 
cases to the Circuit Court." This provision is very comprehen- 
sive, and, unless limited by some other statute, would seem 
clearly to indicate that every decision or judgment of the 
County Court can be taken to the Circuit Court by appeal. 
It is said, however, that by the 23d section of the act organizing 
the County Court, the proceedings of the County Courts are 
made to conform to the practice in courts of justices of the 
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peace; and that by conBequence, a writ of certiorari could 
have been sued out in this case, and that such was the only 
proper remedy. This conclusion does ndt, however, necessa* 
rily follow ; a certiorari may have been a proper remedy, and 
BO may have been an appeal. The statute regulating appeals 
from justices of the peace allowB appeab in all cases, and is 
as comprehensive as the statutes above quoted. {See Statutes 
qf Oregon^ 185ij page 296, sec. 185.) I therefore conclude, 
tliat appeals lie in all cases from the final decisions of justices 
of the peace, and the remedy by certiorari is concurrent. 
Uie oth^r question presented is as to the sufficiency of the 
verification. I think the form of the verification sufficient, 
under the 83d section of the act, regulating pleadings in 
courts of justices of the peace. See Oregon StoMes^ 1854, 
page 271, which X think applicable to proceedings in the 
County Oourt: But I think this verification defective in this : 
that it does not lappear, in the certificate of the officer who 
administered the oath, that he had any authority. This 
question has been decided by this court in the case of JDen- 
nison v. Story^ where it was held, that the authority and 
jurisdiction of the person administering the oath, must affirm- 
atively appear in his certificate. 

Judgment affirmed. 
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July Term, A. D. 1861. 

Orderedy — ^That the second day of each tenn of this Supreme 
Court be set apart as the time when persons, desiring admis- 
sion to practice as attorneys and counsellors in the courts of 
this State, may appear, and present their applications ; and 
having been examined in open court, touching their qualifi- 
cations for admission to practice, if found duly qualified, may 
be admitted ; and that such admission shall entitle such at- 
tomey and counsellor to practice in all the courts of this 
State ; and that applications for admission as such officers can 
only be made in this court. 

Orderedy — That the fee for such admission be fixed at five 
dollai*s, which shall entitle the attorney to a certificate of ad- 
mission. 
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JsssB B0BEBTB9 Plaintiff in Error, v. Daniel Garland, 

Defendant in Error. 

JSrror to Dcmglas. 

In an action for the recovery of money or damages, if the plaintiff Cul to re- 
coyer fifty dollars on accoont of his demand, then he shall pay costs of Uie 
•nit ; bnt if he £iil to recoyer this snm, and snch failnre results solely firom ft 
coonter action or setoff, then, that costs shall follow Judgment 

Thib action in the court below was brought by Daniel Car- 
land against Jesse Boberts, to recoyer damages for the breach 
of a contract to manufacture and deliver flour. The plain- 
tiff, in his original complaint, asked damages in the sum of 
four hundred dollars, and interest ; and in his amended com- 
plaint, claimed d&mages in the sum of eight hundred and five 
dollars. The defendant admitted the detention of three 
thousand pounds of flour, manufactured from the wheat of the 
plaintiff. Yerdict was rendered for the plaintiff for $22 75, 
and judgment was rendered for this amount, with costs of 
suit. 

Mosher <b Chadioick^ for plaintiff in error. 

Watt, 0. J. The only point assigned as error, for the re- 
versal of the judgment of the court below, is, ^^ that the said 
judgment awards the costs and expenses to the plaintiff, when 
it should have awarded them to the defendant." Our statute 
provides, (chap. 8, sec. 2,) that costs shall be allowed, of course, 
to the plaintiff, ^'in an action for the recovery of money or 
damages, when the plain tiff shall recover fifty dollars or more." 
Section four of the same act provides, ^^ that costs shall be al- 
lowed, of course, to the defendant, in the actions mentioned 
in the second section, unless the plaintiff be entitled to costs 
therein." The true construction to be given to these pro- 
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visioDB of law is, we think, that, when a plaintiff brings suit 
in the Oirenit Court for the recovery of money or damages, 
and sets out his cause of action, and makes his proof,' if he 
fail to recover fifty dollars on account of his demand, he shall 
pay the costs of the suit ; but, if he fail to recover this sum, 
and such failure results solely from a counter action or set- 
off, then that costs shall follow the judgment. This is the 
construction which has prevailed in most of our Circuit 
Courts, and is based, as we believe, upon principle. {Barnard 
v. Ourtisj 8 Mass. 535 ; Oilman v. Burgess^ 12 Mass. 206 ; 
Muling v. JSifsj 8 J. J. Marsh. 587 ; Oarringtan v. Oambsy 
ib. S08 ; Bratcn v. PoUardj 6 J. J. Marsh. 116 ; Odell y. 
Oulbertj 9 Watts db Serg. 66; Cambridge Association v. 
Nichols^ 8 Be/tnardy 218 ; Benton v. Martin, 4 Miss. 200 ; 
Zevy V. BdbertSy 1 McOord, 895 ; Burhank v. WiUotighbjfj 
6 J^ew-Sdmp. 111.) 

It appears from the answer of the defendant in the court 
below, that the plaintiff would have been entitled to a judg- 
ment of over one hundred dollars, except for the offset inter- 
posed. The plaintiff's claim was reduced below fifty dollars 
by reason of the offset of the defendant. The plaintiff was 
entitled to costs. 

Judgment is affirmed. 



Oliveb p. Goodall v. State or Obegon. 
JSrror to Clackamas. 

1. Dying dedaratiOBS haTing been admitted — Held, it was competent to show 
that the deceased was a disbelieyer in a fatore state of rewards and pimisli- 
ments. 

S. ETidence, sought for the pnrpoee of laying a groimd for impeaching a wit- 
ness, must be relerant to the issue. 

S. The conrt below having instructed the jury that, " to justify a killing in self- 
defence, it was necessary that an as$auU should haye been committed by the 
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perBon IdUed ; that it was not enough that the party killed had a pistol in 
his hand, bat that there most haye been a presentation of it, or some demon- 
stration of shooting." And that ** the having a drawn pistol in his hand, by 
deoeased, woiald not be enough, although deceased had threatened to take the 
li&^of the prisoner, and those threats had been commmdcated to him."— A2d» 
erroneous. 

4. Held, that " if the jnry believed from the evidence in the case, that there 
was reasonable groimd for A. to believe his life in danger, or that he was in 
danger of great bodily harm from the deoeased ; and that sooh danger was 
imminent^ and he did so believe, and acting on sneh belief, killed the deceased, 
he vfos ixewable; and that it was not necessary that he siionld wait till an 
assault was actually committed." 

6. The reasonableness of the appearances, under whidi a party claims to jus- 
tify, may very properly be left to a jury, under the instractions of the court. 

6. Under our statute, upon a charge of murder, the JdUing, having been adndt- 
ted by the prisoner, does not devolve upon him the necessity of proving jus^ 
tification. 

V. It is necessary for the prosecution, in all trials for murder, to go into the 
proof of the facts and circumstances of the killing, to establish moHee, under 
our statute. 

8. The only declarations of the deceased adndssible are, either dying declara- 
tions, or those which are a part of the res gettce, 

GooDALL was indicted, and convicted in the Circuit Court, 
for the murder of one Potts ; and the case is brought into this 
court, and stands on errors assigned on bill of exceptions. 

It appears from the evidence reported, that Potts (the 
deceased) went to the house of one Aldrich, where Goodall 
resided. Goodall was absent when Potts arrived. When 
Goodall came home, he first saw Potts at the door of the 
house, and at the door of Goodall's private room. Goodall 
was at a short distance from the house. Potts was shot with 
a pistol in two places, the balls striking near the door. He 
had a pistol which was not discharged, and as to whether it 
was drawn or not, the evidence is conflicting. One witness 
states that Potts drew his pistol before he left the house, im- 
mediately before he was shot. There was evidence tending 
to show that Potts had threatened violence to Goodall, and 
that Gt>odall was informed of these threats. The dying de- 
clarations of the deceased were admitted in evidence. And 
there was considerable other evidence, which is reported ; but 
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this Btatoment is saffieieoit to ahow the pertiaencj of the mat* 
tere pasaed on by this court 

WiUiame <6 KeBjf, for GoodaU. 

W. W. Page, for State. 

Boise, J. The dying dedaratioii of the deceased being 
admitted in evidence, the connsel for the prisoner offered to 
prove that the deceased was a disbeliever in a future state of 
rewards and punishments, for the: purpose pf discrediting his 
dying declarations. And I am of opinion that such evidence 
should have been admitted ; for this belief, and the anticipa- 
tion of future retribution, is the only sanction oi such declara- 
tions. It is supposed- that one impressed with the fear of 
immediately impending dissolution^ and believing that he will 
soon be called to answer for the truth of his statements to 
his final judge, will be under restraint against falsehood 
sufficient to make the admission of such evidence safe, and 
generally contribute to the ends of justice^ But when the 
deceased was a disbeliever, and, consequently, under no ap* 
prehension of future punishment for his falsehood, it is rea- 
sonable to believe that, however much he may be impressed 
with the fear of immediate and certain death, still he would 
not be under such strong influences to make a true statement of 
the facts as one impressed with the belief of future accounta- 
bility. {Ut Greenleaf Ev. aeo. 157 ; 2 Bwsd on OrimeSj 
764, 766.) 

llie next ground of error is, that the court refused to allow 
N. Bell, a witness for the prosecution, to answer this question, 
to wit : ^^ Did you state to Bobbins and Hamilton, that if 
GoodaU met Potts, he (GoodaU) would be the worst-whipped 
man he ever saw !" This question was asked to lay a founda- 
tion to impeach the witness; and, as I think the evidence 
sought, by this question, was irrelevant to the issue, I am of 
opinion it was properly excluded. 

The next question in this case arises on the several instruc- 
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tions of the jadge, as to what would justify the taMng of life 
in self-defence ; and all there is on the subject, in the instrue- 
tions, may be considered together. After instructing the 
jury in the language of the statute, the court said : " To justify 
a killing in self-defence, it was necessary that an assatUt 
should have been committed by the person killed; that it 
was not'cnough that the party killed had a pistol in his hand, 
but that there must have been a presentation of it, or some 
demonstration of shooting." The court also said, that ^^the 
having a drawn pistol in his hand, by deceased, would not be 
enough ; although deceased had threatened to take the life 
of the prisoner, and these threats had been communicated 
to him.'' 

I understand, by these instructions, that the court held the 
law to be, that an actual assault with the pistol was neces- 
sary to justify the killing, which means, that there must have 
been, on the part of the deceased, an attempt to shoot the 
prisoner; and until such attempt was made, the prisoner 
would not have been justified in acting on the defensive, and 
in shooting the deceased, although deceased appeared before 
him with a drawn pistol, and had threatened his life. If such 
be the law, then there is no such thing as available self- 
defence — ^when the assidlant makes his attack with a pistol, 
or other kind of firearm ; for, the assault and discharge of 
the weapon are simultaneous, or so nearly so, that resistance 
would be almost impossible. Suppose A., who has threat- 
ened the life of S., appears to B. suddenly, at the house of 
the latter, at an unusual place, armed with a gun, and in a 
threatening attitude, and B., induced by the previous threats 
and unusual appearance of his adversary, and believing his 
own life in imminent danger, and having himself a pistol, 
shoots A. and kills him, before A. actually makes an attempt 
to level his gun. Would this be murder ? I think not. Such 
a case, unchanged by other evidence than the killing, would 
lack all indications of malicious intent, which is necessary to 
constitute murder. 

If 6., under such circumstances, acting from appearances, 
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and bdieviBg that he was in actual and imminent danger of 
death, or great bodily harm, should kill A., I think he would 
be justified. By the common law, one acting from appear- 
ances in such a case, and bdieving the apparent danger im- 
minent, would be justified, though it afterwards turned out 
that there was no real danger, and that the gun of the assail- 
ant was only loaded with powder. This is, certainly, as strong 
a case for justification as when one, alarmed in the night by 
the cry of thieves, rushes forth in the dark, and, by mistake, 
kills an innocent person; and, in such a case, the slayer 
would be excused at common law. Such was the dictum in 
the Zevett <xu^, which has been approved by the English 
commentators. {1st .East P. O. 274 ; 1 JRussd an Crimea^ 
669.) 

In the case before us there was evidence tending to show, 
that when the prisoner first saw deceased, at the time the 
fatal shots were discharged, deceased had a pistol in his hand, 
and was standing on the door-step of the prisoner's private 
room ; which was an unusual place for one who had threat- 
ened the prisoner's life, and whom he considered his enemy. 
And I think the court should have instructed the jury, that, 
if they bdieved, from the evidence in the case, that there was 
reasonable ground for Goodall to believe his life in danger, 
or that he was in danger of great bodily harm from the de- 
ceased, and that such danger was imminent, and he did so 
believe, and acting on such belief killed the deceased, he 
was excusable ; and that it was not necessarv that he should 
wait until an assault was actually committed. 

The whole doctrine of self-defence was most ably examined 
and illustrated in the case of Thomas O. Selfridge, tried in 
the Supreme Court of Massachusetts ; and the doctrines of 
that case w^e adopted, in the State of New-York, in the 
case of Shorter v. Tl\e ^tate^ where it is declared by Bron- 
Bon, judge, in speaking of the same case, '^ that when, from 
the nature of the attack, there is reasonable ground to believe 
that there is a design to destroy his life, or commit any felony 
upon his person, the killing the assailant will be excusable 

Vol. L 22 
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homicide, although it should afterwards appear that no felony 
was intended." '^ To this doctrine," says the learned judge, 
^^ I folly subscribe ; a diiferent rule would lay too heavy a 
burden on poor humanity." He further says, that the au- 
thority of the Selfridge case was followed by the revisers, in 
framing the Statutes of New-York, touching this question. 
And our statute is a copy of the New-York statute, and if ihe 
doctrine is properly applicable there, then it is applicable 
here also. 

As to what will constitute reasonable grounds of belief in 
Budi cases, sufficient to justify taking life, must depend, to a 
considerable extent, on the circumstances of each particular 
case. And the reasonableness of the appearances under which 
a party claims to justify, may very properly be left to a jury, 
under the instructions of the court And, I think, it is going 
too far to lay down the general rule, that an actual assault 
must be committed ; for such a rule would take away, or, at 
least, render almost unavailable^ the right of self-defenee, 
when fire-arms are used. 

It is also assigned as error, that the court instructed the 
jury, "that killing being admitted by the aocased, it devolved 
on him to prove that he was justifiable." I think this in- 
struction in conformity with the common law ; but it is not 
necessary to examine the common law authorities on this 
subject, for our statute, in the fourth section of the third chap- 
ter, provides, "there shall be some other evidence of malice 
than the mere proof of killing, to constitute murder in the 
first or second degree." This, I think, is conclusive on this 
subject ; for it was the evident intention of the legislature, by 
this statute, to impose on the prosecution some further bur- 
den than the mere proof of the killing to establish the malice, 
which, under our statute, is not to be presumed from the mere 
proof of the killing, and I think the instruction of the court 
was error. 

There is another ground of error assigned, which is, that 
the court erred in permitting the declarations of Potts to be 
given in evidence, made to his son prior to the killing, and 
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declaring the reason why hd was going to the house of Al- 
drich, where he was killed. I think this evidence was im- 
properly admitted ; and that the only declarations of the de- 
ceased, which are competent, are dying declarations, or those 
which are a part of the re$ gestae 

Judgment is reversed. 



Thohas OHABicAjr and Abthitb Wa^cneb, Plaintiffs in Error, 
V. Jambs McLane, Defendant in Error. 

Mror to Glackainas. 

1. Where an appeal bond is signed by a firm, as stireties for tlie appeal, the 
ezecaiion of such bond is not within the scope of thfr partnership bnainees; 
and the partner who signed the firm name is alone liable^ ULtoat the other 
partner assented. If both assented, then both are liable. 

2. In an appeal from the County Conrt to the C^cnit Conrt, the latter court 
has authority, when the judgment appealed from is afSrmed, to enter judg- 

"y ment against both the principal and the surety in the appeal bond. 

This cause was appealed from the County Court of Clacka- 
mas County to the (^reuit Court of the same county. 

The plaintiffs in error were sureties on that appeal, and 
judgment was rendered against the principal and them in 
the Circuit Court ; and these sureties bring the case here, 
and claim that judgment was improperly entered against 
them as sureties. 

The merits of the case are not sought to be inquired into, 
only so far as the sureties are affected by it ; and it is not 
necessary to an understanding of the case to make any far- 
ther statement of it, than that the bond, on which judgment 
was rendered against said sureties, was signed Charman & 
ITan^r, and not executed by the individual names of each 
of the partners. 



340 CASES m THE SUFREME OOUBT. 

Ghwmui «. HeLane. 

W. O. Johnson^ coxmsel for plaintifBi in error. 
KeUy <b Hudaty connsd for defendant in error. 

Boise, J. Two points are raised in the aflsignment of 
errors: 

First It is said it was error to enter judgment on a bond 
thns executed by a firm. 

Second. That the Circuit Court has no authority, when, 
on an appeal, judgment is affirmed, to render judgment 
against sureties, as well as principal, in an appeal bond. 

As to the first point : The bond seems, on its face, to be 
the bond of a firm, known as Charman & Warner ; and there 
can be no question but a bond of this description is not with- 
in the scope of the partnership business ; and, to render both 
partners liable, it would be necessary that both should assent 
to and recognise its yalidity. If one of the partners signed 
the partnership name to it, without the concurrence of the 
other, he alone would be liable. There is nothing in the record 
to show which of the partners signed the bond, or whether 
both assented to it. The one who signed it would be liable, 
and both would be if both assented. 

The court below must have inquired into these facts, in 
order to have rendered an intelligent judgment; and we 
must piresume that the court below found that both of the 
plaintiffs assented to and recognised this bond. 

As to the other point, I think it is clearly settled by the 
statute. On page 78, of the Session Laws of 1860, it is pro- 
vided that, in cases of appeal from the county to the circuit 
courts, the filing in the Circuit Court of the transcript and 
papers, in a case appealed from the County Court, ^^the 
Circuit Court shall become possessed of the cause, and shall 
proceed in the same manner, as near as may be, as in r^ard 
to causes brought by appeal from justices of the peace." 

The giving judgment is a part of the proceedings of the 
Circuit Court, on an appeal from a justice of the peace ; 
and, in cases of appeal from justices of the peace, the manner 
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of giving judgment (in the Circuit Court) is clearly defined, 
in the 195th section of the statute, regulating courts of jus- 
tices of the peace, page 829, it is provided, ^^ In all cases of 
appeal to the Circuit Courts if on the trial anew in such 
court, the judgment be against the appellant, in whole or in 
part, such judgment shall be rendered against him and his 
sureties in ^e undertaking for the appeal." 

It is clear that the legislature intended the Circuit Court 
should proceed in this respect in the same manner as on ap* 
peals from justices of the peace. 

If this be so, then the judgment against the sureties was 
right. 

Judgment affirmed. 



EoGUB KiTER MiNiNa CoMPAJnr, Plaintiffs in Error, v. John 

D. TValker, Defendant in Error. 

Mror to Jcu^cson. 

1. Errors cannot be assigned for irregularities in the proceedings of the Oircnit 
Courts, unless excepted to at the time snch irregularities occurred ; but the 
same will be presumed to have been waived. 

8. Where a party defendant not served i^pears, and offers to file an answer, or 
for any other purpose, snch appearance will be considered equlyalent to ser- 
vice. 



1 Ml 

17 m 
21*568 



This cause comes here from the Circuit Court of Jaclffion 
County, where it was ori^ally brought. It is an action on 
account for labor, board, goods sold, &c. 

The answer denied the indebtedness, and then set up, as a 
special defence, that said company was governed by certain by- 
laws, which required all contracts (for goods sold, board, and 
the like, as set up in the complaint) should be entered into only 
by the unanimous consent of a board of managers, who were 
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named in said by'laws, and allied that such tmanimons eon- 
Bent was not obtained to Bueh contracts, and that plaintiff had 
knowledge of such by-laws and r^olaticais at the time he fur- 
nifihed the goods, board, &c., sued for. 

Another special defence in the answer was^ that it was nn« 
der stood and agreed between the plaintiffs and defendant at 
the time the alleged indebtedne^ accnied^ that payment of 
the balance of acconnt now sued for waa not to be paid until 
the company should realize the same from their mining enter* 
prise, in which they were engaged, which was then the bnsi* 
ness of the company. 

On motion of the counsel for the plaintiffs, the court struck 
from the defendant's answer the first special defence stated in 
the answer, or rather filed a new answer, leaving out of it the 
last named special defence, to wit, that the balance was not 
to be paid until it was realized from the mining enterprise, 
and issue was taken for such amended answer. 

After this, one of the defendants, who had not been sued, 
to wit, Nicholas Fidde, appeared, and offered to file his sepa- 
rate answer, setting up the same matter which had been left 
out of the amended answer. The filing of the separate an- 
swer was objected to, and the objection sustained by the court, 
to which proceeding Fickle did not except ; and, in fact, no ex- 
ception appears to have been taken to any of the rulings or 
proceedings of the court previous to the trial. 

The trial resulted in a verdict for the plaintifb, on which 
judgment was entered. 

The bill of exceptions contained but a single point, and is 
an exception to the ruling of the court in excluding certain 
testimony from the jury. 

James K, Kelly ^ counsel for plaintijBb in erron 

DomH (& JSeUayy counsel for defendant in error. 

SoisB, J. The four first grounds of error may be disposed 
of together. The first is, that the court erred in striking out 
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a part of defendant's answer. The second alleges the same 
thing in a different form. The third and fourth erred, in not 
allowing Nicholas Pickle to file his separate answer. 

I do not propose to examine the merits of these proceed- 
ings of the court below, for the reason that these four errors, 
if errors at all, were waived ; for, being acquiesced in by the 
defendant in the court below, and not excepted to, any sup- 
posed irregularity in these respects was waived, and cannot 
now be taken advantage of. Such was held to be the doc- 
trine of this court in the case of Scoii v. Gooky Oregon JR.p^ 
24 ; and I fully concur with the doctrine there expressed, and 
will not stop to discuss it here. 

The evidence set out in the bill of exceptions, which evi- 
dence was rejected by the court, and the rejection excepted 
tOy tended only to prove the allegations in the original an- 
swer, which were abandoned in the amended answer, and 
wbidi were not in issue in the cause on the trial, and counsel 
for plaintiff in error admit was properly rejected* 

The only other point is, as to the appearance of Kicholas 
Pickle. It appears, by the record, that Pickle appeared by 
counsel, and asked leave to file his separate answer, which 
was rqected. He then appeared at the final trial ; and, I 
think, when he once, appeared in the case in court for any 
purpose, such appearance was equivalent to service, and he 
was as liable to judgment as the defendant served. Such I 
understand to be the meaning of the statutCi page 88, sec- 
tion 3d. 

Judgment affirmed. 
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Geobos W. Snydeb, Appellant, v. James A. Yankot and 

Benjamin Hyland, Appellees. 

Ajppeal. — Zafie County. 

1. A Court of Chancery will not set aside a jndgment at law, unless there be 
actaal and specific fraud, accident, surprise, or mistake, aUeged in the bffl. 

% A Conrt of Chancery will not set aside a Judgment at law where it appearSi 
by the bill, that the matters complained of oould haye been properly inter- 
posed in the suit at law. 

This is a proceeding in chancery, and the bill states, sub- 
stantially, the following facts: First, that in June, 1859, 
Snyder, having a promissory note on Yannoy, payable to his 
(Snyder's) order, for abont nineteen hundred doUars, on which 
there was due a balance of about one thousand dollars, de- 
livered said note to Hyland, without being endorsed, to pre- 
sent to Yannoy for payment, Hyland having at the same 
time a note of his own on Yannoy. Hyland brought suit in 
his own name on both notes ; that is, his own note and Sny- 
der's note, which was not endorsed, as stated above, includ- 
ing both notes in the same action against Yannoy. 

Hyland then settled this suit with Yannoy, giving him a 
receipt in full discharge of both notes. Soon afterward, Hy- 
land returned to Snyder his note on Yannoy, with two hun- 
dred and ten dollars endorsed on it, which amount he told 
Snyder he had collected on the note, and he accounted to 
Snyder for the same ; at the same time telling Snyder that 
the J[)alance was yet unpaid. Snyder then brought suit on 
the note against Yannoy in the Circuit Court of Josephine 
County. 

Yannoy answered, that he had fully paid said note to Hy- 
land, (the agent of Snyder,) and set up some other payments ; 
and issue was taken on this answer, and the case tried in the 
Circuit Court of said county, and a verdict found for the de- 
fendant, Yannoy, and judgment entered thereon. 
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And now it is claimed, that this judgment should be set 
aside by this court, and Snyder have a decree against Yan« 
noy and Hyland for the amount of said note. 

The bill declares there was fraud in obtaining said judg- 
ment, in this, that the receipt, (mentioned above,) given by 
Hyland to Yannoy in settling the first suit mentioned, (to 
wit, the suit of Hyland v. Vmrnoy^ was permitted to be 
given in evidence to the jury. 

The bill further charges collusion between Hyland and 
Vannoy ; but there are other specific charges of fraud. 

Defendant, Vannoy, demurred to plaintiff *s bill, which de- 
murrer was sustained by the court below, and the cause 
comes here on demurrer. 

O. H. OartieTj for appellant. 

O. H. Williams J for appellee. 

Boise, J. The question is, should this court, on such a 
showing, set aside tihie judgment of the Circuit Oourt of Jose- 
phine County, in the case at law between Snyder and Van- 
noy, and decree a collection of the note. 

A Court of Chancery may, on a proper case made, show- 
ing fraud, accident, surprise or mistake, interfere and set 
aside a judgment of a court at law. But thiere must be a 
specific fraud, accident, mistake or surprise stated in the bill 
with sufficient clearness, to show in what the fraud, accident^ 
surprise or mistake consists. In this case^ the only thing 
specifically alleged is, that there was a rec^pt given by Hy- 
land to Vaiyioy against this note, admitted to the jury in 
evidence, by which the plaintiff was injured. 

Kow, this receipt would not have been proper evidence to 
defeat Snyder in that case, unless Hyland was first proved to 
be the agent of Snyder, at the time the receipt was given, 
with authority to execute the same in discharge of the note. 
If such receipt was improperly received in evidence by the 
court in that case, Snyder had his remedy by objecting to 
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the admiflBion of sucli evidence. Such not haying been done, 
we are to presume the court that tried the cause had proper 
authoritj for admitting the receipt 

It seems, therefore, that so far as the proceedings of Hyland 
and Tannoj were concerned in settling and compromising 
this note, they were all before the court that tried the suit, 
that resulted in the judgment which is here sought to be set 
aside. 

The matter of whether Kjland was the agent of Snyder, 
having authority to give this receipt, was an issue tried 
in that case, and the jury found for Yannoy ; if that verdict 
was against the evidence, then Snyder should have sought to 
set it aside in that court. All the facts seem to have been 
fairly before that court ; and it would seem, that if that court 
committed any error in admitting the receipt, the remedy 
was by excepting to the ruling of the court in that respect, 
and bringing that judgment here on a writ of error to be re- 
versed. That not having been done, I think a Court of Chan- 
cery cannot go behind such laches to open a judgment in a 
case like this. 

Judgment affirmed. 
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Matthew Bfoexes. Plaintiff in Error, v. State of Oregon, 
ex rd. John Fullebton, Defendant in Error. 

Error to Douglas. 

1. A board of county oommiMioners is a tribimal of limited jurisdiction. 

2. Such board has no authority to require a sheriff to ezecnte a new bond when 
a prior one shall become insufficient, and to declare the office yacant In case 
of a failure to file snch new bond. 

The suit in the court below was bronght under the statute 
to determine the right to the oflSce of sheriff of Douglas 
County. The complaint alleges, in substance, that FuUerton, 
the relator, at the general election held in June, 1860, was 
duly elected sheriff of Douglas Oounty, and that he gave a 
bond, which was duly approved, and took the oath required 
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hj law, and entered upon the discharge of the datiee of the 
office ; that the relator was legally entitled to the office, and 
that Ruckles had usurped the same ; that Buckles pretends 
to claim and to hold said office by appointment from two of 
the board of county commissioners of said county, at a special 
meeting of said board, held without notice to the third mem- 
ber of said board, or to the relator. The answer of the de- 
fendant admits that the relator was duly elected, and qualified 
sheriff of Douglas County, and that he gaye an official bond, 
duly approved, and entered upon the duties of the office; and 
that, at a special meeting of the board of county commis- 
sioners for said county, held on the 18th of October, 1861, the 
relator being present and consenting, it was ordered by said 
board, that the sheriff file a new bond within ten days; that at 
a special meeting of said board, held on the 29th of October, 
1861, it appearing that the sheriff had not filed a new bond, 
said board declared the office vacant, and filled the vacancy 
by the appointment of the defendant ; that the defendant had 
not usurped the office, and that he, and not the relator, is en- 
titled to the office, and that Hutchinson, the third member of 
the said board, at the time of said meetings, and for more 
than ten days prior thereto, was, and has since remained in 
the State of California. The plaintiff demurred to the an- 
swer. The court below sustained the demurrer, and the de- 
fendant, standing by his demurrer, judgment was entered for 
the plaintiff, and that the relator be reinstated in the office. 

Z. jF. MoaheTy for plaintiff in error. 

G. H. WtUiamSy for defendant in error. 

Wait, C. J. It is claimed, on behalf of the plaintiff in error, 
that a sheriff, duly elected and qualified, may be required, by 
order of the board of county commissioners, to give a new 
bond, with sufficient sureties, and in case of a failure to com- 
ply with such order, said board may declare the office vacant, 
and fill the vacancy by appointment. Boards of county com- 
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xnisBioners are dearly authorized to fill all vaoan(ne8 within 
their respectiye counties in the office of sheriff. Had a va- 
cancy occurred in the office of sheriff of Douglas County at 
the time of the appointment of Buckles i We think not. 
Section 3, of title 2, of chapter 2, of the statutes provides as 
follows : ^^ Every office shall become vacant on the happening 
of the following events, before the expiration of the term of 
such office ;" " 6. His refusal or neglect to take his oath of 
office, or to give, or renew his official bond^ or to deposit such 
oath or bond within the time prescribed by law." This 
statute clearly looks towards the renewal of official bonds ; 
but upon whose application, and on the order of what tri- 
bunal, must such renewal be made ? Shall the State, the 
county treasurer, an execution creditor, or one of the county 
commissioners, move in the matter ; and when, how, and 
where shall the proceedings be instituted? 

A board of county commissioners is a tribunal of limited 
jurisdiction. It possesses the power to fill a vacancy, because 
that power has been conferred by statute ; and if the power 
to require a new bond, and to declare an office vacant, rests 
in that body, it is because that power also has been delegated 
to it. If Fullerton had forfeited his office, by reason of the 
insolvency of his sureties, or by reason of his failure to fur- 
nish a new bond, then the statute provides a remedy by ac- 
tion by the prosecuting attorney, on his information, or on 
the complaint of a private party. {See ^^ Actions in theplaoe 
cf scire fadas^ quo warranto^ and of informations in the 
native of quo warrantOj^^ chapter 1, sec, 5, qf the Statutes.) 
Our statute also authorizes the governor to '^ declare vacant 
the office of every officer required by law to execute an official 
bond, whenever a judgment shall be obtained against such 
officer, for a breach of the condition of such bond." We 
have no provision of law which clearly authorizes the county 
commissioners to require a sheriff to execute a new bond, 
when a prior bond shall become insufficient, and to declare 
the office vacant in case of a failure to file such new bond. 
An officer, duly elected and qualified, is entitled to the en- 
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joyment of his office imtil Ift-wtUlj deprived thereof, snbjeel 
only to its clearly declared limitatioiig and difiabilities. The 
aotion of the board of coimty commissionerB, in requiring 
Follerton to give a new bond, and in declaring a yacancy 
and supplying the office, was withont warrant of law. 



Judgment affirmed. 



G. S. Altbeb et al.y Plaintiffs in Error, v. Jahes M. Moobb, 

Defendant in Error. 

JErrar to Clackamaa. 

1. In a case of forcible entry and detuner, a yerdict in the form, " We, the jary, 
find the defendant gnilty of the nnlawfnl detainer, in manner and form, as 
the pUintijBf in his complaint hath alleged,'' wiU be sappovted by the allege- 
tion in the complaint^ that " the defendant nnlal?fhlly holds by force." 

2. In forcible entry and detainer, defendant cannot set ap a title paramount in 
himself; the possession being the only matter properly In issue. 

This was a case of forcible entry and detainer, appealed 
from a Jastices' Conrt to the Circnit Court of Clackamas 
Oonnty, where it was tried, and judgment rendered for 
Moore, the plaintiff, in the court below ; and that judgment 
is brought here by writ of error. The original complaint 
alleges that Moore, being possessed of a donation land claim, 
which he held under the act of Congress of the 27th of Sep- 
tember, 1850, donating lands to settlers in Oregon, on which 
were certain improvements, to wit, a saw-mill and appurte- 
nances, leased said mill to one Holland ; that the defendant, 
Altree, by collusion with Holland, obtained possession of said 
mill, and took possession of the mill and dwelling-house ; and 
Moore claims that the said lease to Holland thereby became 
forfeited. 

Moore also alleges, that afterwards both defendants, Altree 



STATB OF OBBOOir, DEOBMBSB, 1861. 351 

A1tr66 If. Moor6. 

and Aldrich, being in poBseseion bj means of the coUnaion, 
refused to deliver the posseBsion to ICoore, and retained such 
poBsession by force. 

Defendants deny all coUasion with Holland, and deny that 
the lease to Holland became forfeited as alleged, and deny 
that they unlawfully hold possession by force, and set up 
title in Altree, who claims a right of possession and title 
under a sheriff's deed, as conveying a title paramount. 

Johnson dh WiUiama^ for plaintiffs in error. 

Kelly db Huelat^ for defendant in error. 

Boise, J. There are several questions arising under the 
pleadings, which tender somewhat to embarrass and confuse 
the case, wliich I do not think it necessary to consider. It is 
admitted in the pleadings that Moore was in possession of the 
mill at the time of the execution of the lease to Holland ; for 
defendants claim in the answer that said lease was not for- 
feited by the entry of Altree under Holland, and that the 
same was still in force against Moore ; and, as I understand 
the pleadings, defendants claim to have taken legal and 
peaceable possession of said mill under said Holland, who had 
his only possession under said lease, and the mill and dwelling- 
house, and other appurtenances, were together on the claim, 
and together constituted the donation land claim of Moore. 
I think that the pleadings plainly indicate that Altree took 
possession under Holland, and, by consequence, could re- 
ceive or legally claim no higher or greater estate than Hol- 
land had to bestow, and is not now at liberty, after having 
got possession from Holland, to set up a title paramount in 
himself; for the possession which he had from Holland was 
a possession under a lease, by the terms of which Holland 
was bound, on the expiration of the term, to restore to Moore 
the possession. Now, suppose the jury found that Altree 
entered peaceably under Holland ; that there was the collu- 
sion charged in the complaint, and that the lease became 
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forfeited ; and, also, that defendants, having no rights under 
the forfeited lease, were wrongfully holding over by force ; 
would their verdict support such conclusions ? The verdict is 
as follows : ^^ We, the jury, find the defendants guilty of the 
wrongful detainer, in manner and form, as the plaintiff in his 
complaint hath alleged.'' The complaint alleges, ^^ that the 
said defendants unlawfully hold by force." But the words, 
in manner andfomij refer to the allegation in the complaint 
of force, and I think the verdict is in proper form to be sup- 
ported by the allegation referred to. In a case of forcible 
entry and detainer, a defendant cannot set up a title in him- 
self, and rely on that as a defence ; he can only deny, and 
offer evidence to rebut the plaintiff's possession at the time 
of the alleged forcible entry ; or, he may deny that he unlaw- 
folly holds, and offer evidence to rebut the plaintiff's case. 
If he, defendant, have a title paramount, he must assert it in 
a different manner. {See TayUn^e Landlord and Tenant^ 
section 792.) There was objection made to the admission of 
the decision of the register and receiver, but I do not see how 
that could have influenced the finding of the jury ; for that 
decision was merely evidence of possession at the time of the 
lease to Holland, and that is admitted by the pleadings, 
and could not have affected the issue as to the unlawful hold- 
ing by force ; and I think, therefore, that it is not impoiiant 
in this case to consider this and other questions not necessary 
to this decision. 

Judgment is affirmed. 
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James Qutheeb,* Appellant, v. Uajhd P. THOMPSOiir, tS 51 

Appellae. 

A^ppeoLftom MuUnomah. 

1. Under a coatract in writing to oonyey land, on payment of the price, the 
Tender, in order to maintain an action for the pnrcKase money, must first 
execute and tender a conveyanoe to the pnrchaser ; and ttie purchaser must 
tender the price, and demand a deed, before he can maintain an action for a 
breadbi of the contract . 

2. A contract, in writing, to conyey land, can be abandoned by paroL 

In this case, a decree, pro forma^ was entered for the de- 
fendant, before Chief-Justice Wait, at the Multnomah Circuit, 
and the case is brought here by appeal. The bill states — 

FirsU That Guthrie, being the owner, ef what is known as 
the Abemethy Island and Mills, at the Willamette Falls, in 
Oregon City, on the 15th day of October, 1858, executed to 
Thompson his promissory note for the sum of five thousand 
seven hundred and fifty dollars, payable two years from date, 
or sooner, if Guthrie could do so, to draw interest ttt fifteen 
per cent, if not paid in one year from date ; which note was 
secured by a mortgage on said island and mills. 

Second. That on the 20th day of December, 1858, the 
parties entered into the following agreement, i. e. : 

" December 20«A, 1858. 

^^ It is agreed between James Guthrie, Jr., of the first part, 
and David P. Thompson, of the second part, as follows, to 
wit : That James Guthrie, Jr., is to sell and relinquish to 
David P. Thompson, before mentioned, the one undivided 
fourth of the Island Mills property, known as the Abemethy 
Island, lying and being situate at the falls of the Willamette 
Biver, near Oregon City, Oregon Territory ; and the said 
Guthrie is to warrant and defend the above-mentioned prop- 

VoL. L 23 
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esrty againet anj person or persons holding, owning or claim- 
ing, nnder, throagli or by him. That the said Thompson is 
to release a certam mortgage, executed bj Guthrie, on the 
seyen-sixteenths of the Island Mill and island, for $5,750, 
on or about the 15th of October, 1858, and becoming due 
one year from date, and to pay, on the 1st of January, 1859, 
the additional money, if so valued. 

^^ We agree to abide the valuation of said property, before 
mentioned, as made and determined by James £• Kelly and 

Balph Wilcox. 

'^ Jamss Guthbie, Jr., 

" D. P. Thompsoit. 
^^ Attest, — Jaiob K. Kellt." 

ThUfrd. That, in pursuance of said agreement, Wilcox and 
Kelly, on the same day of the date of said agreement, valued 
said property at the sum of twenty-five thousand doUans. 

Fourth, That soon afterwards Guthrie executed and ten- 
dered to Thompson a deed, in proper form, to said prop^y, 
as required by said agreement ; which deed Thompson de- 
clined to receive, and refused to complete said agreement 

Fifth. That Thompson has commenced suit on said note 
and mortgage against Guthrie^ and this proceeding is insti- 
tuted to enjoin such suit, and a specific performance of said 
contract be decreed. The answer denies the valuation, as 
stated, the tender of the deed, and refusal of defendant to 
accept the same ; and states, as a further defence, that said 
agreement was abandoned by the mutual consent of the 
parties ; which allegation of abandonment, so set up in the 
answer, is denied by the plaintiff in his replication. 

The issues of fact submitted to the court are — 

First. Was there a valuation ? 

Second. Did Guthrie tender a deed, as he has alleged ? 

Third. Was the contract abandoned by the mutual con- 
sent of the parties ? 

Johnson (6 WiUiamSy for appellant. 

Kelly dk JSuelat, for appellee. 



STATE OF OBISQON, DSCSMBBR, 1861. 355 

^■^— — ^^^^^— M^.^! I II II 1^^^^— ^^— ^^■^— ^-^^— .^.IM ■ « ■ 

Onthrte «. ThompMm. 

B018B, J. There is, perhaps, safficient evidence to estab- 
lish the valnatioii bj Wilcox and Kelly. 

The only evidence of the execntion and tender of a deed 
is, that Gnthrie had a deed made out to the property de- 
scribed in the contract; but the witness does not know 
whether the deed was properly witnessed, or in proper form ; 
and there is no evidence tending to show that any deed was 
erer tendered to Thompson ; and, consequently, there is an 
utter failure to prove the tender. And the counsel for Guth- 
rie admit that the proof of tender is very scant, and niaint>ain 
that no tender, was necessary; that it was the duty of 
Thompson to make and tender a deed to Guthrie for execu- 
tion; and various authorities are cited in support of that 
proposition, which I shall consider hereafter. 

This is a case of dependent covenants. The cancelling or 
giving up of the note and mortgage, and paying the balance 
of the purchase Aoney, found on the valuation, and the mak- 
ing the deed, were to be concurrent acts. I think the under- 
standing of the parties to such contracts is, that the vendor 
shall, at his own expense, prepare and tender the deed, and 
the vendee will not be in default until he does so. 

And, generally, where either party to such a contract seeks 
to enforce it by suit, he must first put the other party in de- 
fault — ^the vendor, by making and tendering the deed, and 
the vendee, by tendering the price and demanding a deed—* 
which deed, in contracts like the one sued on, the vendor 
should have a reasonable time to prepare after demand. Such 
I understand to be the rule in Kew-York. 

In ConneUy v. Pierce^ 7 Wenddl^ p. 129, the court say, 
^^ the party, who is to give a deed, certainly should prepare 
and have it drawn at his own expense.'' It is true, a differ- 
ent rule prevails in England, as declared in the case of Bax- 
ter V* Zeunsj Fcfnt«6% Eon. R. 61-2, referred to in Sugden on 
Vendors, Am. ed. 1820^ pages 181-2 ; but the courts of Kew- 
York have refused to adopt the English role, for the good 
reason that such is not the practice of the country, or the 
understanding of parties to such instruments. 
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In England, the practice of conyejancers was for the soli- 
citor of the purchaser to prepare the deed, which practice is 
mentioned and discnssed in a note to the case of JFuUer y. 
Subbardj 6 Oawefij p. 18. In this countiy the practice is 
different from the English practice. Here the yendor pre- 
pares the deed, and, where such is the practice and the under- 
standing of the parties, sudi should be the rule. 

From the current of authorities in New-York, I understand 
that, in that State, in order to maintain an action for the pur- 
chase money, under a contract to conyej land when the pur- 
chase money is paid, the yendor must make and tender a 
deed ; and tihe rule in England is the same, except that there 
the deed should be made by the purchaser. For there it is , 
necessary, before the yendor can sue for the purchase money, 
to execute the conyeyance, or offer to do so. The rule is thus 
laid down in JSugden on Yendora^page 162 : ^^ Thus, a yendor 
cannot bring an action for the purchase moaey without hay- 
ing executed the conyeyance, or offered to do so, unless the 
purchaser has discharged him from so doing ; and, on the 
other hand, a purchaser cannot maintain an action for breach 
of contract, without haying tendered a conyeyance and the 
purchase money." 

The only difference between the rule here and in England 
is as to who shall prepare the conyeyance ; and such 'differ- 
ence arises from the yariance in the practice of conyeyancers 
here and in that country. 

The other point made is, that the contract was abandoned 
by the parties. This being a defence set up in the answer, 
and issue being taken thereon, the burden of proof is on the 
defendant, Thompson. The lapse of time, insisted on by de- 
fendant as eyidence of abandonment, would not be sufficient, 
if the parties had treated the contract as still continuing ; and 
the question of abandonment is really one of fact, as to the 
intent and nnd^^tanding of the parties. 

There is eyidence on both sides on this point ; and, on an 
examination of the depositions, the court is of opinion that 
Guthrie considered this contract abandoned, and so treated 
the property as his own. 
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The testimony of Messrs. Oharmltn and Warner is the most 
definite, especially that of Oharman, who testifies, that some 
time after the date of the contract Guthrie offered to sell to 
Oharman and Warner one-half of this property, and told him 
(Gharman) that he was the entire owner of the property, and 
that Thompson had a mortgage on the property of the amount 
named in the contract. 

There could not well be more direct testimony of the aban- 
donment of the contract by Guthrie, unless it were a written 
abandonment, and I think an abandonment by parol would 
be binding on the parties. 

The decree of the court below will be affirmed. 



Daniel D. Bailet, Plaintiff in Error, v. Hsnst Wabbbn, 

Defendant in Error. 

JS!rror to Yamhill. 

A q>e<dfio denial of all the material aQegatioiia in a complaint is a denial of the 
pluntiff '8 right of action* 

Tms cause came up from Yamhill County. The complaint in 
the court below charges, in substance, that the plaintiff, 
Bailey, has an interest in, and is entitied to the possession of 

' certain horses, of the value of $2,000 ; that the defendant, 
Warren, as sheriff, by virtue of an execution, or attachment, 
against the property of F. G. Dorris, seized and took away 
said horses ; and that the defendant wrongfully detains said 

property, to the damage of the plaintiff in $2,000. The defend- 
ant, Warren, in his answer, specifically denies all the material 
allegations in the plaintiff's complaint. The plaintiff de- 
murred to the whole answer. The demurrer was overruled, 

land the ruling excepted to. 
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J9. Zogan^ for plaintiff in error. 

W. Oi Johnson^ for defendant in ^ror. 

Wait, 0. J. A specific denial of all the material allega- 
tionB in a complaint is a denial of the plaintiff's right of 
action. The language of a demurrer to a pleading is, '^ ad- 
nutting the pleading to be true, yet a right of action remains." 
This deduction cannot be drawn in fayor of a plaiatiff, when 
all the material allegations in his complaint are specifically 
denied in the answer of the defendant. The answer of the 
defendant, denying all the material allegations in the com- 
plaint, being admitted by the demurrer to be true, it neces- 
sarily follows that the complaint must be treated as untrue ; 
and, hence, wholly unavailable as a statement o£ a eauae of 
action. The ruling of the Circuit Court in overruling the 
demurrer, and in the rendition of judgment, were dearly 
correct 

Judgment affirmed. 



BoABD OF CoMHXssioiTBss OP "ituLTsoWkB. CotJNTv, Plaintiffs 
in Error, v. State of OBsaotf, Defendant in Error. 

JSrror to Multnomah* 



The State brought suit against Multnomah Comity, to reeoww a deficit of four 
per cent on the proportion of State reyenne, aaaeBsed against that ooonty 
for the year 1869 ; the county claiming It as a compensation for collecting 
the State revenue. — Held, That when the State treasurer charges to each 
county, upon the report of the Secretary of State, the amount of revenue 
assessed to each county for State purposes, the county and State stand in the 
relation of debtor and creditor ; the revenue becomfia a debt^ to be paid in 
full, and Uie county cannot burden it with any drawback or per centage for 
collecting it 

The State brought this suit against the board of commia- 
missioners of Multnomah County, to recover the sum of 
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$252 47, balance due on the State revenue of 1869, apportioned 
to the said connty. ^ The county claiins to irithhold it ae the 
fonr per cent. compenBation, i^owed by law, for the coUec* 
tion and disborBement of $5,509 18, the amonnt assessed 
against the county for that year. The complaint and answer 
disclose these facts. There was a demnrrer to the answer, 
which was sustained, and judgment on the demurrer. Error 
is assigned upon the sustaining of this demurrer in the Cir« 
cult Oourt. 

J. K. KeO/tfj for plaintifib in eiror. 

W. W. PagSj for defendant in error. 

Stbatton, J. The whole question turus upon the construo- 
tion to be given to chapter 1 of the statutes of this State, in 
relation to the assessment and collection of taxes, or so much 
of it as pertains to the subject in controversy ; and whatever 
may have been the practice, for there is a statement in tiie 
answer as to what that has been, the matter seems free from 
all doubt or embarrassment Sections 97, 28 and 29, after 
directing in what manner the assessments shall be made in 
the several counties, and returned to the territorial auditor, 
provides, that the territorial auditor shall make an estimate 
of the tax to be collected in each county, for territorial pur- 
poses ; that he shall make out and deliver, to the territorial 
treasurer, certified copies of such statement ; and that the 
territorial treasurer shall also charge the respective counties 
with the amount of tax so ascertained to be raised in each. Sec- 
tion 46 is in these words : ^^ On or before the first Monday in 
February, in each year, the several county treasurers in this 
territory shall pay over to the territorial treasurer, in gold 
and silver coin, tiie amount of territorial taxes charged to 
their respective counties." It is important to note tiie phrase- 
ology of these sections, as fixing the relations of tiie counties 
and of the State — the one becomes a debtor^ and the other a 
credtiaTj for the amount charged; and on the day when the 
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law has fixed the time of payment, it is a debt due, and can 
be discharged only bj payment, not in part, but in full, as 
all other debts, are discharged. Unless the law so provides, 
neither the connty nor the county treasurer can burden it 
with any expenses of collection, no more than A. can demand 
of B. a drawback or per centage, for the payment of a debt 
which A. owes to B. But it is urged by the plaintifiSs in error, 
that under section 14 of an act relating to county treasurers, 
O. S.^p. 423, the treasurer is entitled to the four per cent, for 
receiving and disbursing of this amount of money, and that 
is true ; but he must look to his principal, the county, whose 
agent he is for that compensation ; and the last clause of this 
section provides, that he shall receive the above per cent 
^^ on all moneys paid out by him for the county." The act, 
in which this 14th section is found, has no reference or re- 
lation to any act or duty which he is compelled to do on 
behalf of the State, and, as a matter of course, cannot charge 
the State for services performed for the county. In the event 
that this court should take a different view of the law from 
that above stated, several alternative questions were dis- 
cussed at the bar, upon which it is not now necessaiy to pass. 

Judgment is affirmed. 



J. M. Gain, Plaintiff in Error, v. Sobs Habden, Defendant 

in Error. 

Error to Washington. 

4 

1. In an appeal from the County €k>urt, where the defendant was ddanlted, 
under the statatea of this State, he oonld not be allowed to put in an answer 
in the Gircnit Conrt, for the first time. 

2. On motion for leaye to answer in the Circuit Court, on appeal, affidayits in 
support of the motion were properly refused a hearing. 

8. In all appeals from the County Courts, no other or different issues, than 
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thoM upon which judgment was rendered in the court below, can' be heard 
in the appellate court. 
4. The amendments contemplated by the statates are snch only as operate to 
perfect informal pleadings or imperfect issues. 

John EEabdeet, defendant in error, brought suit against 
plaintiff in error, in the Connty Court of Washington County, 
and the defendant below was defaulted. From this the de- 
fendant took his appeal to the Circuit Court, and, at the 
calling of the cause, moved for leave to put in an answer, the 
motion being supported by affidavits, to the effect that, at the 
time of the trial in the County Court, the defendant below 
was insane, so far as to be incapable of attending to his busi- 
ness. The court overruled the motion for leave, and refused 
to hear the affidavits. 

Smith cfe Oraver, for plaintiff in error. 

W. 0. Johnson, for defendant in error. 

Stratton, J. The first and most important question pre- 
sented for consideration is, as to the right of the appellant to 
put in an answer in the Circuit Court, having failed to ap* 
pear and plead below. Session Laws, 1859, section 15 of the 
act organizing the County Courts of this State, provides, that 
^^ all cases removed from the County Court, whether in civil 
or criminal cases, shall stand for trial in the Circuit Court, on 
the papers and pleadings filed by the parties in said County 
J3ourt ; provided, that eitl^ party may amend on such terms, 
as to costs, as the law, or the rules of the Circuit Court, may 
prescribe.'^ Neither under this section, nor under a similar 
one, providing for appeals from Justices' Courts, has it ever 
been held that this right of amendment, in the Circuit Court, 
extended to the putting in of an answer, or reply, for the first 
time. It may have sometimes happened, under the peculiar 
pleadings in Justices' Courts, that the parties may have tried 
an issue, which does not appear upon the record. In such a 
case, the courts may have gone so far, and rightly too, as to 
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allow the partiee to perfect Btich isene, as was actnallj tried 
in the first instance. Under the section quoted, the right of 
amendment is limited to like cases. Upon inspection, shonld 
the pleadings be so informal as to be insensible, repugnant, 
ambiguous, or argamentatiye, or so indefinite as to make the 
trial of any issue embarrassing, an amendment should always 
be allowed ; but not to the extent of raising any new or sub* 
stantially different issue from the one tried in the County 
Oourt To give this statute any other construction, would 
practically abolish all benefit to suitors from the jurisdiction 
of justices of the peace, or the County Courts. A party, 
from interest or caprice, might fail or refuse to appear in a 
subordinate oourt at all, or appearing, make one issue, go to 
trial, and, if beaten, appeal to the Circuit Court, amend his 
pleading, make a different issue, and take his chances on that. 
Thus litigation would be multiplied, and costs made burden- 
some and intolerable. The case at bar may be one of great 
hardship, but a rule of construction, to be of any value, must 
be inflexible. The motion for leave to answer was properly 
overruled ; and it must follow, as a matter of course, that 
there was no error in refusing to hear the affidavits, which is 
made a part of the assignment of error. 

Theseoond error alleged was, in entering judgment on a com- 
plaint, which, it is said, does not sliate facts sufficient to consti- 
tute a cause of action. Section 30, of the justices' act, page 397, 
of the Statutes of 1855, enacts, that ^^ pleadings shall not be re- 
quired to be in any particular form, but shall be such as to ena- 
ble a person of common understanding to know what was 
intended." Section 23 of the act of 1859, organizing the 
County Court, adopts this as the rule of pleading in that court. 
There is nothing in the point. The complaint is sufficient 
under the statutes. When judgment was rendered in the 
Circuit Court, it was given against the principal and the 
sureties on the appeal bond, jointly, to the amount of the bond, 
five hundred dollars, which was the amount of the judgment 
below, but the costs were separately taxed against appellant. 
It is now objected by the appellant and his sureties, that this 
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bond was not a statutory bond, in double the amount of the 
judgment, and therefore could not operate as a supersedeas. 
However this may be, neither the appellant nor his sureties 
can be heard to make this objection. The bond was formal 
enough, except as to the amount ; was conditioned to pay the 
judgment, or any modified judgment that might be rendered 
in the Circuit Court. If the appellee was content to take a 
less security than the law gave him, he might do so, instead 
of moving to quash the appeal. Under the statutes of tiiis 
State, this court has decided that in appeals from justices of 
the peace, it is not the bond, but the notice, which confers 
jurisdiction upon the Circuit Court Statutes of 1855, page 
823, section 194, enacts, that no appeal allowed by a justice 
shall be dismissed on account of the xmdertaking being de* 
fective, if the appellant will, within a specified time, execute 
and file a sufficient one, or such an one as he should have 
filed below. 

By an act to amend an act to organize County Courts, ap- 
proved October 19, 1860, {Session Laws, 78,) it is provided, 
that upon the filing of the papers and transcript from the 
County Court, the Circuit Court shall become possessed of 
the cause, upon which the appeal is taken, and then, ^^ shall 
proceed in the same manner, as near as may be, as in regard 
to causes brought by appeal from justices of the peace.''' We 
are, therefore, of tiie opinion, that the Circuit Court had 
jurisdiction to proceed in the matter as fully as if a perfectly 
formal bond had been filed ; and though the appellee had the 
right to ask the dismissal of the appeal for want of such 
formal bond, he might waive it, as the only party who could 
be prejudiced, by the penalty being less than the statute pro- 
Tided for hiB Becnrity. 

The judgment against the appellant and his sureties for the 
amount of the bond was <^rrect. Nor was it error to tax the 
costs separately to the appellant. 

Judgment is affirmed. 
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MJ^ Matthew Kjetth, Plaintiff in Error, v. W. S. Quinwbt, 

Defendant in Error. 

JError to MnUnamaL 

1. The service of the complaint and notice upon a defendant, before the same 
are filed in the office of the clerk of the Circuit Court, is a good service. 

% In construing statutes, the primary object of the court should be to effectu- 
ate the intent of the law maker ; and, for such purpose, it is proper for a 
court to look into the drcumstances at the time, and the necessity which 
called for the enactment of a particular statute. 

The case presents but one question. The complaint and 
notice were served on the 20th day of May, 1861, and the 
complaint was not filed nntil the 30th day of the same month. 
The defendant below was defaulted. The error alleged is, 
that there was no legal service, the complaint not having 
been filed at the time the pretended service was made. 

G. jGT. Oartterj for plaintiff in error. 

O. H. WiUiamSf for defendant in error. 

Steatton, J. By the Statutes of 1855, p. 85, sec. 24, ac* 
tions at law were commenced ^^ by filing a complaint with 
the clerk of the court, and the issuing of a summons thereon." 
Under this enactment there is no question but that the filing 
of the complaint must precede the service of the summons, 
and it is insisted that this has never been repealed. As the 
act of December 10, 1856, {Session Zawe^p. 18,) and the act 
of June 2, 1859, {Session Lavos^ p. 17,) are not very clearly 
drawn, it becomes necessary to examine a little into the cir- 
cumstances under which these acts were passed, and of the 
necessity and consequent object of the legislature in making 
the change, if it was made. The General Laws of 1858-4, 
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adopted from the report of the Oode commiBBionerg of the 
previous Bession, radically changed the practice act <^ the 
then territory, and created one entirely independent of any 
former system. 

Under the new Code, one or more terms of the District 
Court were held in each organized county of the territory. An 
act of Congress, passed August 16, 1856, was supposed to have 
abolished the District Courts of the several counties, and con- 
fined them to be holden at a single place in each district. 
There could, therefore, be but three- places of holding courts 
in the territory. The dear intent of the act of December 10, 
1856, was to coi^orm the practice to this state of things, and 
make it as convenient, as little expensive and embarrassing 
to suitors as possible. Each of the three* District Courts was, 
therefore, made appearance or issue terms, where all papers 
were first to be filed, and the issues made up ; afterwards to 
be sent down to the several counties for trial. The first sec* 
tion of this act provides for the appointment of a deputy- 
clerk in each county ; the second section, that such depu^ 
shall forthwith transmit to his principal the original files of 
all causes, other than appeals, pending and undetermined, in 
his county. It is obvious, then, that the deputy was to have 
the custody of no papers, except as aftevwards provided. 
The third section abolishes the writ of summons, and provides 
for a form of notice, to be signed by the plaintiff, or his attoiv 
ney, and attached to the complaint, and served with it. Sec- 
tion four further enacts, that every complaint shall be entitled 
of the county in which the action would have been triable, 
under the existing laws. It is important to note this last 
provision, as indicating that there was no filing of papers in 
the county when the venue was laid ; but this entitling of the 
cause was for the purpose of guiding the court in disposing of 
it for trial. The succeeding clause of the same section leaves 
it entirely optional with the plaintiff as to the place where 
the defendant shall be notified to appear ; and it may be 
fairly inferred, that the original papers had not yet passed 
from the plaintiff's hands. Section five gives the first inti- 
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mation of any filing of papers, aad provides where it shall be 
done, and for what purposes. Taking all these provisions in 
the order in which they oconr, we think it a reasonable infer- 
ence, that the service was complete before a paper was pre* 
sented to the clerk for filing. '' it is a sound principle," says 
the Oonrt of Appeals, in Kew-York, ^^ that such a construc- 
tion ought to be put upon a statute, as may best answer the 
intention which the makers had in view, and that is some- 
times to be collected from the cause or necessity of making 
it ; at other times, from other circumstances. Whoever the 
intention can be discovered, it ought to be followed with rea- 
son and discretion in its construction, although such con- 
struction may seem contrary to its letter." {Sedgwick an 
Com. and Stai. Law^ 2S2.) 

This court may properly take notice of tibe existing state of 
things when this law was passed. K the necessity for filing 
a complaint was not abolished with the writ of summons, as 
a precedent act to the service of the complaint and notice, 
then this palpable hardship fell upon litigants, that in many 
cases suits could not be commenced without many days of 
expensive travel to the place where one of the three courts of 
the territory would be held, involving an expense and loss 
of time, which, in many instances, would have made legal 
remedies a burden rather than a benefit ; and this, for no 
other purpose, but simply to place on file a paper. 

Is it reasonable to suppose that the legislature lost sight of 
the only real necessity for a change of the practice \ The 
circumstances and the letter of the statute, we think, speak a 
different language. We conclude, therefore, that a filing of 
the complaint, under this act, was not necessary before the 
service on the defendant. This act of 1856 has been thus 
carefully examined, because upon its construction as to this 
point the existing law must depend. The act of 1858 repealed 
most of the act of 1866, but, in terms, re-enacted the portion 
of it which pertained to the service of summons ; and in the 
repealing clause specially excepted some enactments which 
were to follow. The practice act of 1859 {Seaeion Laws^p. 
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17) aboliflheB the eervice by gammons, and adopts the service 
bj a notice, ^c., and for the third time does so in the exact 
words of the statutes of 18S6 tad 1868. It ihaj, therefore, 
be concluded, that if the first act was intended, and did abo- 
lish, not onlj service by snnunons, but also dispensed with 
the necessity of filing the complaint, that the subsequent acts 
did not revive snch necessity, unless it should appear to be 
so done in direct terms ; and since the legislature has not done 
so, we conclude that the service . of .the oomplaint and notice 
precede the filing in the oflBbe of the clerk of the court. The 
question whether these statutes are repugnant does not arise, 
if we are satisfied as to the intention of the legislature. 

Judgment is affirmed. 
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Abtoin Brauhs, Plaintiff in Error, t^. David E. Steabks, 

Defendant in Error. 

Mrar to Jaeksan. 



A Btiit waa brought to reoover the yaloe of a certain nniober of grape roote in 
the poBseBsion of the defendant, a nnrseryman. The plaintU^ to support his 
title, offered in eyidence a deed, which recited, in the body of the Inetniment, 
the defendant. A., as the maker, but executed by B. — Held, 1. That the 
deed was properly r^eoted as incurably ambiguous. 2. Tikat In oases of 
patent ambiguity, parol testimony could be admitted only to explain teohnio^l 
terms, or fix a meaning to words whose import was not apparent to the 
court 8. That after the calling of a cause for trial, a motion to amend a 
pleading is addressed to the sound discretion of the courts and upon the rul- 
ing of the court no error lies. 

Thb plaintiff brought suit against the defisndant, a nnrsecy- 
man, to recover the value of 2,880 grape roots, which the 
plaintiff alleged the defendant withhdd from him. The plain- 
tiff claimed title to the roots under a deed from one A. Sep- 
tember, which deed is in the following words : 



n 
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^^ Enow all men by these presents, that I, D. E. Stearns, 
for and in consideration of the sum of three hundred dollars, 
to me in hand paid by Antoin Branns, the receipt whereof is 
hereby acknowledged, have bargained and sold, and by these 
presents do bargain and sell nnto the said Antoin Branns, 
seven thousand grape vines, on said Steams' place or farm, 
at Sobin's Nest, in Jackson County, Oregon. 

" Witness whereof, I have hereunto set my hand and seal 
this 10th day of May, A. D. 1860. 

^^A. Sefteubeb. [seal.] 

"Attest, — ^BjarBT Baker." 

JDowM <b KMy^ for plaintiff. 
O. H. Williams^ for defendant. - 

Stbattok, J. Upon the trial, plaintiff, to prove his title to 
the grape roots and right to their possession, offered this 
instrument in evidence, which was rejected by the court, on 
the ground of ii^curable ambiguity ; to which ruling exception 
was taken. Upon this the^r^^ error is assigned. 

This evidence being excluded from the jury, the plaintiff 
asked leave to amend his complaint by striking out the word 
" deed," for the purpose of letting in parol testimony of this 
contract. The motion was not granted ; and this is the ground 
of the second assignment of error. 

As to the first point, it is said that the court should have 
applied the maxim, *' JFalsa demonsiratio non nocet^^ to this 
deed ; that the recital of the name of D. E. Steams, in the 
body of the instrument, might and ought to have been rejected 
in its interpretation as surplusage. The general rule, that 
parol testimony is not to be admitted to contradict, utter, or 
vary a written instrument, deliberately committed to writing 
by the parties, is well understood ; but it unfortunately hap- 
pens too often, that the sharpest intellects and most skiUful 
draughtsmen make use of language which fails to convey the 
meaning intended, or conveys too much to make the instni- 
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ment speak a sensible language upon its face ; or, being per- 
fectly intelligible in itself, some extraneous proof is necessary 
to apply the terms of the instrument to the subject-matter 
upon which it is intended to operate. In the one case, the 
difficulty is inherent and apparent upon inspection ; in the 
other, it can only be known by showing some extrinsic fact, 
or existing state of things beyond the body of the instrument 
itself. ' 

For the sake of convenience, uniformity and certainty, as 
well as a just administration of the law, text writers have 
denominated the first a patent ambiguity, and the second a 
latent ambiguity. Lord Bacon long since laid down the rule, 
^^ that ambiguitaa patens is never holpen by averment ; and 
the reason is, because the law will not couple and mingle 
matter of specialty, which is of the higher account, with mat- 
ter of averment, which is of inferior account in law, &c. ; but 
if it be amhufuitae latensy then otherwise it is." {1st Oreen- 
leaf ^8 jEv. eec. 297.) In other words, the general rule seems 
to be, that, for an apparent ambiguity or uncertainty upon 
the face of the instrument, no proof can be admitted, if it be 
perfectly consistent in itself ; but if there is difficulty in ap- 
plying its terms to the subject-matter, with reference to 
which those terms or stipulations were made, then parol 
evidence is admitted. The reason of the rule is perfectly 
clear : the object of the law is to carry into effect the in« 
tention of the parties, as expressed through the medium of 
language, which they have, more or less, solemnly and de- 
liberately committed to writing. !Now, let it be supposed 
that this apparent ambiguity, inherent in the words them- 
selves, is perfectly inconsistent and unintelligible, and are, 
moreover, incapable of being explained and made intelli- 
gible by any of the rules of interpretation known to the law, 
the effect of admitting vague and uncertain testimony of the 
intention of the parties, would be to substitute a contract, or 
create terms or stipulations, in reference to the subject-matter 
of the instrument, entirely independent of the particular ex- 
pressions which the party or parties thought fit to use. 

Vol. I. 24 
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Suppose, again, that the words are intelligible, btit capable, 
upon their face, of two constmctions, and parol testimony is 
admitted to settle which meaning shall be taken, is it not 
clear that it is the testimony admitted which produces the 
effect, and not the language of the instrument? There is 
one instance where such testimony is admitted, sometimes 
mentioned as an exception, but which, in fact, is not Where 
expressions or technical terms are used in an instrument, un- 
intelligible to the common reader, yet susceptible of a defi- 
nite interpretation by experts, then explanation is admitted, 
for the purpose of effectuating the intention of the party, 
through the medium of his own language. {Attorney- General 
Y. Clapham, 31 K L. df K H. 164 ; let Oreevleafe Eo. 
298-9 ; 2 Starhie'e Ev. 756.) 

The deed offered in evidence on the toal below, and re- 
jected by the court, is an unquestioned example of patent 
ambiguity ; and, if the principle above stated be correct, 
could be interpreted only in two ways : ji/ret^ by the interpre- 
tation of words unintelligible to the court, but capable of in- 
terpretation by an expert. This cannot apply, for the reason 
that tliere is no such word in the instrument ; but, secondly^ 
by rejecting some portion of the language as surplusage, on 
the principle of the maxim, " JFaUa demonstratio non noeet 
cum de corpore conetaL^^ Can a word of this deed be stricken 
out, and leave it a sensible instrument ? If the name of D. E. 
Steams is stricken out, the word " said" must also be ex- 
.cluded, and then the initials of Stearns must be inserted in 
another place, and also a pronoun must be substituted. But, 
as a matter of fact, there is not a surplus word in the body of 
the deed ; not a recital, that is not so connected with the name 
of D. E. Stearns, that to strike oat one is to destroy the deed 
altogether. It is the name of A. September that creates the 
first and only ambiguity. If there is to be an elimination, the 
line is to be drawn between the whole body of the deed and 
the signature ; and the court would be as much warranted in 
striking out one as the other ; in the one case, there would be 
the parties and subject-matter perfectly described, but no 
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ratification ; in the other, a name, and nothing else ; either 
way, certainly no deed. But it will be found generally, if 
not in every case, that the rale has been applied to the mb- 
jecty either person, or thing, npon which the instrument was 
to take effect, and not to one, who is a party to the writing, 
or recited as such. TTpon an examination of the decided 
cases, we have fonnd no one going the length for which plain- 
tiff's counsel contends. Secondly. Did the court err in over- 
ruling the motion to strike out the word ^^ deed" in this com- 
plaint, so as to prove a contract by parol ? There is a short 
answer to this question. The motion was made at a time in 
the trial of this cause when it was in the discretion of the 
court to allow the amendment or not, and from the exercise' 
of that discretion no error lies. The third error was as- 
signed upon the rejection of the testimony of A. Hartz, as to 
the contract generally between the plaintiff and A. Septem- 
ber. The witness stated, that all the contract he knew of was 
by him reduced to writing at the time; it being the deed ex- 
cluded from the jury by the court The amendment being 
refused, the rejection of this evidence was, as a matter of 
course, upon the principle that when parties have reduced 
their contract to writing, it must be proved, by the writing, 
when it can be produced. 

Judgment affirmed. 
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Orderedy — That any pereon may be admitted to the bar of 
this court as an attorney at Jaw, solicitor in chancery, and 
proctor in admiralty, upon the certificate of two attorneys of 
this conrt, that sndh person is of fair moral character, and 
when it further appears that snch person is a resident of the 
district, and that he has been admitted to the bar of the Su- 
preme Oonrt of this State for six months. 

BULE 1. 

In all snits and proceedings at common law, the practice of 
this court shall be the same as prescribed to the Oircnit 
Ck>nrts of the State of Oregon, in the volome of the Statntes 
of Oregon, published by the public printer in the year eigh- 
teen hundred and fifty-fiye, so far as the same is not provided 
for by the laws of Oongress, or otherwise regulated by the 
rules of this court. 

RULE 2. 

All writs of sunmions shall be made returnable on the first 
Monday of flie month following the day of their sealing. 
The defendant, when served, shall appear and demur to, 
or answer the complaint within ten days from the return 
day of the writ. ThQ plaintiff shall demand a reply to the 
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answer within twenty days firom the return day of the writ : 
Provided, that in case the first Monday following the sealing 
of the writ shall be less than twenty-fiy e days thereafter, then 
said writ shall be made returnable on the first Monday of the 
second month following said deiding; 

RULE s. 

Within five days from the return. day of the writ, the 
defendant may move to strike out of ihe oomplaint any or 
all allegations of the complaint which are irrelevant, redun- 
dant, or so indefinite or uncertain that the precise nature of 
the charge is not apparent Within fifteen days from the 
return day of the writ, the plaintiff may move to strike out 
any or all allegations or defences contaiued in the answer 
which are sham, irrelevant, redundant, or so indefinite or 
imoertain tiiai the precise nature of the defence is not appa- 
rent. Withiiy twenty-Ave days from the return day of the 
writ) the defendant may move to strike out of the replication 
any matter which, for £ike cause, he might move to strike out 
of the comidaint& 

RULE 4. 

Whenever a motion to strike out shall be made, the oppo- 
site party may either submit to it, or require the same to be 
heard before the judge at chambers, on the first Monday of 
the month following. In either case, he shall signify his in- 
tentions in writing, to be filed with the clerk within five days 
from the ladt day when liaid motion might have been filed. 

RULE 5. 

Whenever a demurrer shall be interposed to a complaint 
or answer, the party filing the complaint or answer may 
either confess the demurrer, or set the same down for argu- 
ment before the judge at chambers, on the first Monday of 
the month following. In either case, he shall signify his in* 
tention in the same manner and time as in case of motion to 
strike out .. 
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RULE 6. 

Whenever a motion to Btrike out is submitted to, or a de- 
murrer is confessed, the party so submitting or confessing 
may, within fire days of the notice of such submission or 
confession, jGile an amended complaint, answer, or replication, 
as the case may be ; to which amended pleadings the opposite 
party shall have the same time to move, to strike out, demur, 
answer or reply, as if the same was an original pleading, 
counting from the return day of the writ. 

RULE 1. 

Whenever a motion to strike out, or a demurrer is deter- 
mined upon argument, before the judge at chambers, the 
judge may make such rule as to amendment of the pleadings, 
or leave for further pleadings, as the exigency of the particu- 
lar case may require. 

RULE 8. 

^o pleadings shall be amended by interlineations or addi- 
tions upon the same paper, but each amended pleading shall 
be a new statement of the cause of action or d^ence. 

RULE 9. 

Whenever a plaintiff shall unite several causes of action in 
the same complaint, each cause of action shall be alleged in 
a separate count ; but the demand for relief shall be made but 
once at the close of the complaint. 

RULE 10. 

Whenever a defendant shall plead more than one defence, 
he shall plead them in separate pleas, and refer to the counts 
of the complaint which they are intended to answer, by their 
number in the order in which they occur. 

RULE 11. 

The verification of a pleading shall be made by the party 
pleading, or one of them, if he, or either of them, reside, or 



376 0BDEB8 AKD BftTLES 0P THE 



\ 



be within the diBtrict at the time of the yerifieation ; if other- 
wise, then the pleading may be yerified by any person who 
is a resident of the district, and, in that case, may be to the 
effect, that the party belieyes the pleading to be true, and 
need not state the grounds of such belief. When the yerifi- 
cation is made by any other person than the party pleading, 
it shall state tlie residence of the said party, and ayer directly 
that he is not a resident of the district, or not within it at 
that time. 

BULE 12. 

All causes in which an issue may be joined upon a question 
of fact, four days before a regular term of court, shall be 
placed upon the docket by the clerk for trial at said term. 

RULE 18. 

The following fiye rules shall apply to all proceedings at 
law in Equity or Admiralty. All pleadings and papers to 
be filed, shall be so plainly written as to be easily read, and 
shall be free from interlineations and erasures ; and it shall 
be the duty of the clerk to reject all papers deliyered to him 
which are not in accordance with this rule. 

RULE 14. 

Ko pleading or other paper shall be taken from the files of 
the court, except by the order of the court or judge ; but any 
party filing a pleading or other paper, in any cause or pro- 
ceeding, shall, on the same day, Icaye with the clerk a true 
copy thereof for the opposite party or parties, who shall be 
entitled to receiye said copy, upon an acknowledgment there- 
of in writing upon the back of the original, to be taken by 
the clerk ; and if any party shall fail or neglect to leaye a 
copy with the clerk, as aforesaid, the opposite party or par- 
ties may at any time thereafter obtain a copy from the clerk, 
and haye the costs of said copy taxed against the party so 
failing or neglecting ; but this rule shall not apply to depo- 
sitions. 
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BULB 16. 

Whenever a depogition shall be returned into the clerk's 
office, the clerk shall, upon the request of either party, open 
the same, and endorse upon the back thereof the date of such 
opening, and the name of the attorney, solicitor or proctor 
making said request ; thereafter either party may be at liberty 
to take such deposition off the files, upon giving a receipt to 
the clerk for a reasonable time. 

RULE 16. 

Costs shall be allowed in no case for more than one witness 
to prove a single fact or transaction, unless where such wit- 
ness is impeached, or attempted to be impeached, or is con- 
tradicted by other witnesses or circumstances in the cause. 

RULE 17. 

All motions which are not motions of course, and except 
when these rules otherwise provide, shall only be heard aft^ 
ten days' notice to the opposite party, or his attorney, solici- 
tor or proctor, and after the motion, and all papers intended 
to be read in support of the same, shall have been filed ten 
days ; but the judge may, for good cause, order a motion to 
be heard upon a shorter notice. 

The following are rules in Admiralty proceedings : 

RULE 18. 

All process shall bear test of the day on which it is sealed, 
and shall be made returnable on the first Monday of the 
month following ; provided^ that in case said Monday is less 
than twenty days from the day of the sealing of said process, 
then the said process shall be returnable on the first Monday 
of the next month thereafter. 

RULE 19. 

In suits in rem^ the mesne process shall be served, and the 
required notice given, at least fourteen days before the return 
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day of the process, nnless a shorter time shall be prescribed 
bj special order, founded on the exigencies of the particular 
case ; all process, and all notices for publication in a news- 
paper, in pursuance of rule nine of the rules of practice in 
Admiralty and maritime causes, prescribed by the Supreme 
Court, shall be drawn up by the clerk, and no process, except 
subpcena, shall be issued by him in blank. 

EULE 20. 

The notice mentioned in the last preceding rule shall con- 
tain the title of the suit, a summary statement of the cause 
of action, the amount of the demand, and the day and place 
fixed for the return of the process, and shall have affixed, at 
the close thereof, the name of the proctor of the libellant, and 
that of the marshal, or his deputy intrusted with the execu- 
tion of the process. 

RULE 21. 

The notice prescribed by rule nine of the Supreme Court 
may be published in any daily paper published in the town 
of Portland, at the option of the marshal, or the deputy in- 
trusted with the process. 

RULE 22. 

The banking-house of Ladd & Tilton, in the town of Port- 
land, is hereby designated, in pursuance of rule two of the 
Supreme Court, as the place of deposit for moneys paid into 
court. 

RULE 23. 

Exceptions taken to any libel, allegation or answer, in pur- 
suance of rule twenty-eight of the Supreme Court, must be 
filed on the return day of the process, on the part of the de- 
fendant, and by the libellant within four days from the filing 
of the answer or allegations to which he excepts ; whereupon 
the party filing the libel, allegation or answer, shall, in four 
days thereafter, either give notice to the party excepting, of 
his submitting to the exceptions, or set the same down for 
hearing on the first Monday of the month following ; in de- 
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fault whereof, the like order may be entered, of course, as if 
the exceptions had been allowed by the conrt. If a party 
enbttiit to exceptions for insufficiency, he shall answ^ farther 
within four days after notice of his submitting. 

RULE 24. 

All libels, in instance causes, civil and maritime, shall be 
verified by the o^th or affirmation of the libellant, if he re- 
side in the district ; but if not, such libel may be verified by 
the agent or attorney of the Ubellant, who is a resident of the 
district, and in such case, said agent or attorney must state in 
such verification the residence of the libellant 

RULE 26. 

When the libellant is not a resident of the district, he shall, 
at the time of commencing his suit, give a stipulation, with 
one or more suffident sureties, to be taken and approved by 
the clerk, in the sum of at least one hundred dollars, if the 
suit ii in personam^ and in the sum of at least two hundred 
and fifty dollars, if the suit be in rem^ conditioned that he 
will appear from time to time, and abide by all orders inter- 
locutory and final of the court, and pay the costs and ex* 
penses, if any, which shall be awarded against him by the final 
decree of this court, or of any appellate court \ provided^ how- 
ever, that this regulation shall not extend to suits for seamen's 
wages, nor to suits for salvage, when the salvors have come 
into port in possession of the property libelled. 

BIJLE 26. 

In all cases not embraced within the last preceding rules, 
on motion of the defendant or claimant, the court will, in its 
discretion, direct tlie libellant, on pain of dismissing his libel, 
to give the like security. 

RdLE 27. 

Instead of the security specified in the last two preceding 
rules, the party from whom it is required may, at his option, 
deposit in court a sum of money of the like amount. 
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BULE 26. 

If, in any case, a libel shall be filed in behalf of a libellant 
who is not a resident within the district, before secnrify for 
costs and expenses shall be filed, as required by rule twenly- 
fiye, the proctor for snch libellant shall be liable for costs and 
expenses to the amonnt specified in the said rule, until such 
secnrity shall be filed, and the payment thereof may be en* 
forced by summary process in jpersonam BgBinst such proctor. 

BULB 29. 

When interrogatories are propounded by the defendant, at 
the close of his answer, touching any matters charged in the 
libel, or touching any matter of defence set up in the answer, 
according to rule thhi^y-two of the Supreme Court, the libel* 
lant shall answer the same within ten days, unless for suffi* 
cient cause shown, he shall, by special order, be allowed a 
longer period, and the court may, in its discretion, require 
such interrogatories to be answered in a shorter time, or im- 
mediately. 

BULB 80. 

■ 

When interrogatories are propounded to a garnishee, ac- 
cording to rule thirty-seven of the Supreme Court, a copy 
thereof shall be served upon the garnishee personally, or in 
case of his absence from his dwelling-house, or usual place of 
abode, by leaving such copy with some person over fourteen 
years of age, who is a member or resident of the family ; and 
the garnishee shall be required to answer the interrogatories 
within ten days after such service, unless a longer period 
shall, by special order, be allowed for that purpose ; and the 
court may, in its dis(»*etion, require such int^ogatories to 
be answered within a shorter time, or immediately. 

All rules or orders regulating the practice of this court, 
heretofore made, are hereby revoked. 



r 



DECISIONS 



BBMDJEBSD IN ZHI 



iistrW €mt of lift Ititttelr JStato, 

FOR IBS 

DISTRICT OF OREGON, 

SVou 18ff to 1860. 



HoH. H. P. DEABY, U. 8. Diariet Jvdjfe. 
AiForanD, 1869. 

a KORBIS, Clerk. 



James P. 0. Lownbdalb v. The Orrr ov Pobtlaitd. 

27. & Distriot Cawtfor the Diatriot of Oregon — In EguUy 
— Bill for InjnnoHon — Amendment-^JEbceptions to Second 
Amendment— Answer. 

Ax Chaio«bh, Jun B, A. B. 1861. 

1. A decree, at the etiit of A., a priyate lot holder, in the town of Portland, 
against B., C. and D., declaring a certain strip of land to have been dedi- 
cated to the pnblio, cannot be pleaded as an atoppBl, in a suit by the grantee 
of B. against the municipal corporation of Portland, concerning a portion of 
the same premises. The municipal corporation and A. are not privies. 

S. The decree prononnced by the Supreme Conrt of the late territory of Ore. 
gon, at the Jane term thereof, A. D. 1864, in the cause of Parish v, Lowns- 
dale, Chapman and Coffin, was Toid ; because neither party had any interest 
in the land in controversy. 

8* That decree was not a decree in rmn, but in penmam; and although it if 
pleaded (vice in the answer, its character is not thereby changed. 

4. The act of Congress, August 14th, 1848, organiaing the territory of Oregon^ 
did not extend the act of 1844, commonly called the town-site law, oyer 
Oregon. The first act of Congress affecting the settlement and di8poaitl0B 
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of the public landi in Oregon^ ma that of 8ept«mher 21, 1860^ commonly 
called the donation law. 

5. The provision in the act of Augnst 14th, 1848, proyiding that the laws of 
the United States should be in force in Ort^on Territory, " so far as the 
same, or any portion thereof, may be applicable," devolyes upon the coorf^ 
when the qnestion ariaea^ the power to determine what laws wer^ '* ap^ca- 
ble,* and what were not. * ' In determining this question, the court is not bound 
by any construction that the executive department of the government may 
have given to such provision, in tiie discharge of it$ official duties. 

6. A aettler on the public lands in Oregon, prior to the ,27th of September, 
1860, held the me«e possession under what w^s k)iowii « 1^ " land law" of 
the "provisional government of Oregon." His control or interest ceased 
with his occupation, and when he abandoned or transferred the possession 
to another, that other took it as though it had never been occupied. The 
first one could not, by any^act of Us, charge the land in the hands of the 
second one with any easement or incumbrance whatever. 

7. A dedication to public uses, by a release, upon condition that a pending 
suit concerning the premises shtJl be dismissed, does not take effect in case 
said suit is not dismissed. Such dedication by a release, without warranty 
or covenants, by a person who is a mere occupant, without any estate in the 
land, does not bind an after-acquired estate in the same land. 

8. Where an answer ia excepted to for impertinence, if the matter excepted to 
be in response to the bill, the exception will not be allowed, though the mat- 
ter be impertinent. 

Dkadt, J. The complaiDant alleges that -he is seized, ia 
fee, of lots numbers one, two and three, in block ntunber ser- 
enty-four, in the town of Portland, and that he has been so 
seized, and occupied the same, since the first day of January, 
1853. That about the first day of July, 1S60, he commenced 
to improve said lots, by the erection of wharveiB and wharf- 
houses. That he continued said improyementa, without let 
or hindrance from said defendants, until about the time of 
filing his bill in this causey to wit, Norember 9th, 1860, when 
the defendants threatened to destroy and Tcmove the same, 
and did proceed to put said threats into execution^ by arrest- 
ing his agents and workmen engaged ia erecting said im- 
provements. That the defendants have no right, title^ or 
interest in the premises, and that the proceedings and doings 
of the defendants impair the value of the premises, and are 
to the irreparable injury of complainant. That the com- 
plainant is a citizen of the State of Indiana. 
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Upon filing an amended bill, a temporary injunction was 
ifisued against the defendants, restraining them until the far- 
ther order of the court. 

The defendants have filed a second amended answer, to 
which complainant has filed amended exceptions, excepting to 
eight portions of said answer for impertinence. In consider- 
ing these exceptions, I must treat this answer as a whole. 
Much of the matter to which the exceptions go might have 
been pleaded as pleas, but the defendants have chosen to avail 
themselves of the option given them by the rule of the Su- 
preme Court of the United States, and pleaded them by way 
of answer. An answer being necessarily a whole, the attempt 
to plead certain parts of it separately, by calling them '^ counts 
in equity," does not change the effect. Indeed, I know of 
no such thing as '^ counts" in chancery pleadings. It is a 
phrase that belongs to common law pleadings, and even there 
applies only to the pleadings of the plaintiff. Wherever, 
then, matters alleged in one of the " counts" in the answer 
is contradicted by the allegations in another " count" or por- 
tion of the answer, I have, for the purpose of these exceptions, 
considered such allegation as untrue. 

The answer denies the seizdn, possession, and occupation of 
the complainant, and then '^ for further plea and answer," by 
way of what is called in said answer a " count in equity," 
pleads a .decree of the Supreme Court of the territory of 
Oregon, pronounced ait the June term of said court, 1854, in 
a suit in equity, wherein J. L. Parish was complainant, and 
Daniel H. Lownsdale, Stephen Coffin and W. W. Chapman 
were defendants. The said ^^ count" recites from the plead- 
ings in said suit, that in 1860 said Parish, having before that 
time purchased a block of lots fronting on Water-street, in 
said town, filed a bill in chancery, praying an injunction 
against said defendants, because said defendants were about 
erecting buildings on the strip of land adjoining the Willa- 
mette Eiver, in front of said block, to the irreparable injury 
of said Parish. That Pettigrove and Lovejoy, former claim- 
ants of the town site, had, in laying out said town, dedicated 
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said strip of land to public use as a levee. That the defend- 
ants answered said bill, denying said dedication, and that 
upon the hearing, the court aforesaid found and decreed that 
the strip of land was so dedicated, and that the same was a 
part of Water-street, and perpetually enjoined the defendants 
from erecting obstructions on the same. The said count fur- 
ther alleges that the city of Portland had notice of said suit, 
that it was a party in interest, and employed McOabe to ap- 
pear for them in court That the complainant has Jio other 
title or interest in the premises than what he has derived from 
D. H. Lownsdale, and that the conveyance from D. H. L. to 
the complainant was long after the commencement of said 
suit, and that the premises in question are a part of said levee 
of Wateivstreet, declared by said decree to have been dedi- 
cated to public use, and that, therefore, the complainant is 
estopped. 

This ^^ count," or portion of the answer, is excited to as 
impertinent, because it appears that the decree therein plead- 
ed was pronounced in a suit between different parties ; and if 
that were otherwise, because it appears the decree is void, 
the court that gave it not having jurisdiction'of the subject- 
matter, because, at the commencement of said suit, no law had 
been passed by Congress, whereby anybody could acquire 
any title to, or interest in, lands in Oregon. 

On the contrary, the defendants insist that the decree is a 
valid subsisting decree, and that the present defendants are 
privies of Parish, and that, therefore, the decree is a bar to 
the relief sought by the complainant. Th^ rule of law claimed 
by the defendants is admitted, that where a court of compe- 
tent jurisdiction has determined a controversy, the parties to 
such suit, their privies in blood, law, and estate, are bound 
by it, and estopped from asserting in any court the contrary, 
llie estoppel must be mutual and bind both parties. It is 
admitted that the complainant is a privy in estate with D. 
H. L, but denied that the present defendants are privies in 
estate with Parish. If privies at all, they are privies in estate. 
In support of the proposition that the defendants were par- 
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ties to the suit hj Parifth, effect is Bongtit to be given to the 
allegation of this ^* count," that they (the defendants) were 
parties in interest, and employed counsel to appear for them. 
Ify by the words, ^K»r^ in interesty it is meant that the city 
was a party to the suit in the usual way known to the law, 
by being a party on the record, then the allegation is shown 
to be untrue by the answer itself, because it appears from 
that, that Parish was the sole complainant on the record. 
But if th# words are used in the sense that the city had an 
interest in the question, by having a like claim to this or other 
property similarly situated, then they signify nothing, be- 
cause to be interested in the question determined in a suit, 
in no way makes the city a party to it. 

If, in a suit between A. and B., the question is, whether a 
conveyance from A. to B. of Blackacre, by a deed not acknow- 
ledged, passes the estate, and there should be one hundred other 
persons in the same State having conveyances to land simi- 
larly executed, they would all have an interest in the ques- 
tion, because the law, as determined in that case, is the rule 
for like eases ; but no one would pretend, for that reason, 
that they were parties to the suit, or in any way estopped by 
the judgment of the court. 

As to the employment of conosel by the city, the record 
shows that the counsel spoken of appeared for Parish, and 
not for the city. The fact is, I suppose, what often oceurs, 
that the city, after its incorporation, thinking that it had an 
interest in the question, or heing so advised by the ^unsel, 
contributed something to him to stimulate his efforts as the 
attorney of Parish. It is the same as if the hundred persons 
in the case I have supposed, who were similarly situated with 
B., had contributed money to employ counsel to argue B.'s 
case, and to procure a determination which, as a precedent, 
would be favorable to themselves. This wonld not make 
them parties to the suit. But there is a fact stated in the 
answer which makes it impossible that the city could have 
been a party to the suit, and that is, that the city was not in- 
corporated until 1851, after the commencement of the suit. 

Vol. L 26 
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A party to a suit mnst be either a natural person or a legal 
entity, as a corporation created by law. The city of Fort- 
land had no existence before its corporationi and how could 
it be a party to a suit before it existed ; as well might an 
unborn child be called a party to a suit 

There may have been people living in the town of Port- 
land at the commencement of the Parish suit, and, in the 
common parlance of lot speculators, they may have called the 
place a city ; but none of these persons, except Parish, were 
parties to that suit, and the municipal corporation since cre- 
ated, called by law the city of Portland, and which now 
represents the people, and is her defendant, did not exist 
Neither is there any privity in estate between the defendants 
and Parish. They do not claim through him or under him. 
The suit of Parish proceeded on the ground of a private 
right in him to have the levee left open for the public to 
have free access to his. Parish's, premises ; and that if the 
defendants in that suit were allowed to obstruct the levee in 
front of his premises, and thus prevent the public fix>m reach- 
ing his place of business, it was to him. Parish, a private in- 
jury, because it depreciated the value of his property. To my 
mind it is as plain as that two and two make four, that the 
cily was not a party to the Parish suit, nor in any way a 
privy in estate with him. Th6 city would not be estopped 
by this decree, and as all estopples must be mutual, neither 
can the complainant be. 

As to the second question made by the complainant in sup- 
port of his exception, I do not think that I can take judicial 
notice that the case of Pariah v. LownadciU et al.y 21 Haw, 
U. 8. 8. 0. jS., is the same cause that is pleaded in the an- 
swer. But the principle laid down in that case is applicable 
in like cases, and of binding authority in this court. The 
Supreme Court, in that case, dismissed the appeal, because 
the subject of the controversy, as to the parties^ had no value. 
Why had it no value ? Because " neither party," in the lan- 
guage of the court, " had any title or interest in the land 
whatever." They had no interest in the land, because, says 



STATE OF OREGON, JUNE, 1861. 387 



Lownsdale v. City of Portland. 



the same authority, "Congress passed no law in anywise 
affecting title to lands in Oregon Territory till September 
27th, 1850," and before that time this suit was commenced. 
Under this state of law and facts, had the territorial court 
jurisdiction of the subject-matter ? To answer this question, 
it would seem to be enough to ask what was the subject-mat- 
ter ? It was the alleged interest of the parties in this land ; 
but as neither had any interest in it, there was nothing in 
the power of the court to adjudicate. From these premises 
it necessarily follows, that the decree of the territorial court 
is vaidj and estops nobody. The exception to the first 
" count" must be allowed. 

The answer then proceeds, in what it calls a second " count 
in equity," to plead the same decree, omitting the allegations 
in relation to the city being a party in interest, and having 
employed counsel. 

It is difficult to understand the object of pleading the same 
decree twice in the same answer ; but I believe the learned 
counsel for the defendant insists that this decree, as pleaded 
in this so-called second " count in equity," is, in some occult 
way, an adjudication in rem^ and binds all the world. If 
such becomes the effect of this decree by simply pleading it 
twice, it might be a curious question in legal alchemy what 
would be the result of pleading it thrice t A judgment in 
rem is given in a proceeding in courts of Admiralty and the 
Court of Exchequer ; the suit is against the thing, and called 
in rem, as a ship claimed as prize, or goods imported in viola- 
tion of the revenue laws, and the judgment of the court is 
given directly against the thinly and determines its statusy 
and all questions of ownership, or property depending thereon, 
from thenceforward. From the necessity of the case, for the 
convenience of commerce, to this judgment all the world are 
said to be parties, and are bound by it. During the i>endency 
of the suit, any one may come into court, prefer a claim to 
the thing, or an interest in it, and be heard, and control the 
proceedings ; and if any one having such a claim omits to do 
so, he is deemed to acquiesce in what takes place. But in a 



388 CASES IN THE DISTRICT COUET. 

Loi?B8dal6 V. City of Portland. 

criminal proceeding, at the suit of the king in the exchequer, 
against a person charged with unlawfully importing goods, 
although the question of unlawful importation is determined, 
the judgment of the court is not in rem^ but in per^ananiy 
against the imlawful importer, and is not conclusiTe against 
third persons, as to the ownership of the goods. 

This decree, then, is in no sense a decree in rem. It was 
pronounced in a suit in personam against the person. This 
^' count" is nothing but the first count repeated, with the 
omission of the allegations above referred to, and the excep- 
tion to it must be allowed for the same reason. 

The third exception is taken to so much of the answer as is 
called therein the fourth " count in equity." This portion of 
the answer alleges that, in 1845, a number of pelrsons occu- 
pied the present site of Portland, and laid out a town thereon 
for the purposes of trade and commerce. That said persons, 
and others, the inhabitants of Portland, did, and always have, 
used said levee as a public easement, except certain portions 
of the same wrongfully appropriated and held by private per- 
sons. That the territory of Oregon was organized by act of 
Congress in 1848 ; by virtue of which act, the act of Congress 
of 1844, commonly called the town site law, was extended 
over Oregon. That in 1851 the town of Portland was incor- 
porated, and that in 1852 the United States surveys were ex- 
tended over the place. That in 1858 the city of Portland 
entered, at the proper land office, the present site of Portland, 
under the act of 1844. That in 1860 the city received a 
patent therefor from the United States for the purposes of 
the act of 1844. That complainant derives title from D. H. 
Lownsdale, and that the title of the latter is founded upon 
his entry of the 11th of March, 1852, under the donation law 
•of 1850. That said lands were not subject to donation under 
ithe law of 1850. That said D. H. Lownsdale acquired no 
title by said entry, but that said lands were vested in the 
occupants, under the act of 1844. That the premises in 
^question are within said city entry. 

vCounselfor the complainant insist that the matters stated in 
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this '^ connt" are no bar to the complamant^s bill, becanfle 
the act of 1844 was not in force in Oregon, and, consequently, 
the city took nothing by the entry and patent ; bnt if said 
law was in force, then, in that case, the city is seized only as 
tmstee ^^for the benefit of the occupants thereof, according 
to their respectiye interests." That the complainant is the 
occupant of the lots in question, and that his interest includes 
all the estate in said lots, except the naked legal title, held by 
the city as tmstee for his benefit For the defendants it is 
contended, that by the provision of the act of 1848, which 
" declared the laws of the United States extended over*^ and 
^^ in force in said territory so far as the same, or any provision 
thereof, may be applicable ;" the act of 1844 was extended 
to this country, and the decision of the land office, and the 
issuance of the patent, are relied on as authority for such 
construction. That an occupant, under the law of 1844, in 
his right of selection as to the particular place he will occupy, 
is subordinate to, and must accommodate himself to the law 
of the conmiunity who constitute the occupants of the town. 
That such portions of the town as the community may desig- 
nate as streets or public grounds, for that reason beoames 90y 
and are not liable to individual occupation. 

As to the question of the individual right of occupation, it 
is difficult to determine ; and the difficulty is principally in 
the inadequacy of the law to the regulation of the sub- 
ject. Where a number of persons, coming together fortui- 
tously, settle down upon a piece of land, and a town gradu- 
ally grows up around them, under the act of 1844, it is hard 
to find any authority for any portion of said occupants to 
constrain any less number of said occupants to occupy more 
or less of said ground, or in this or that place. I suppose the 
law, when originally passed, was a special and temporaiy 
measure, intended for some town already built up, and it 
adopted the state of things as to streets and lots that it found 
existing. But I do not think it necessary to determine this 
question, because the answer denies the seisin and occupa- 
tion of the complainant, and, for the purposes of the present 
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proceeding, that denial must be considered tnie. It results 
that the complainant is not an occupant of the lots, and if the 
law of 1844 was in force in Oregon by virtue of the pro- 
visions of the act of 1848, then the complainant would be 
without interest in the premises. 

This leads me to consider whether the law of 1844 was in 
force in Oregon prior to the time of its extension here, by 
special act of Oongress, July 17, 1854. Its operation since 
that time could not, I conceive, affect the rights of the parties 
to this suit ; because it appears, by the answer, that D. H. L. 
entered the land in question, under the donation law, as 
early as the 11th of March, 1852, and the question must 
be determined by the laws in force prior to the time of said 
entry. 

When Oongress, by the act of 1848, organizing the terri- 
tory of Oregon, said that the laws of the United States should 
be in force in said territory, " so far as the eame^ or any pro- 
vision t/iereqfy may he applicabU^^ they did not mean that 
any particular law of the United States should be in force 
here, but only such as should be determined ^^ to be appli- 
cable." Under this state of things, authority is necessarily 
given to the courts of the country, and it becomes their duty, 
whenever the question arises, to decide what laws were in 
force and what were not. Doubtless any administrative de- 
partment of the government — ^the land-ofBce, for instance — 
charged with the duty of disposing of the public lands in this 
territory, may be called upon to decide the same questions ; 
but I respectfully submit, that while their decision may 
operate to pass the title out of the United States, it does not 
conclude the courts in a proper case, when parties are before 
the court, claiming under conflicting laws of the United 
States, or any law of the United States, from deciding what 
laws were appUoahlSy and consequently in force, and what 
were not, at a particular time, independently of the decision 
of said department, or even adversely to it. 

It is well known, that at the time of the organization of 
Oregon Territory, an anomalous state of things existed here. 
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The country was extenfiively settled, and the people were 
living under an independent government, established by 
themselves. They were a community, in the fnll sense of the 
word, engaged in agricnltore, trade, commerce and the me- 
chanic arts ; had bnilt towns, opened and improved farms^ 
established highways, passed revenue laws and collected 
taxes, made war and concluded peace. As a necessity of 
their condition, and the comer-stone of their government and 
social fabric, they had established a " land law," regulating 
the possession and occupation of the soil among themselves. 
That all this was well known to Congress, at the time of the 
passage of the act of 1848, would be highly probable from 
its historic importance, and is certain to have been so from 
the language of die act itself. {See seoa. 14 and 17 of the act 

The leading feature of the land law of the provisional gov- 
ernment was that which provided that every male inhabitant 
of the country, over a certain age, should hold and possess 
640 acres of land. The uses that the land might be put to 
were immaterial. The occupant might cultivate, pasture it ; 
or, if he possessed a good site, and had the thrift and enter- 
prise, he might build a town upon it. In the disposition of 
the public lands, this state of things called for peculiar legis- 
lation, differing in toto from that required in an imsettled 
country. Under these circumstances, is it to be presumed 
that the act of 1844 — ^an obscure and special provision of the 
then existing land system of the United States — ^was extended 
over this country, and the general provisions of the same, 
contained in the pre-emption act of 1841, left behind? 
Nothing can be more unreasonable. It would tax the in- 
genuity of man to find a provision in the land system of the 
United States, as it stood in 1848, less applicable to the con- 
dition of the country, or that would have worked greater 
hardship, confusion and injustice, than the act of 1844. To 
the thrifty and enterprising settler it would have said : By 
your enterprise and industry in building up this town upon 
your claim, you have lost it. K you had merely erected a 
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seven-by-nine cabin on it, with a straggling ^^ lean-to" at- 
tached, and pastured it with a few Spanish cattle and Caynse 
ponies, it would have been yours. 

The acts organizing the territories of New Mexico, Kansas 
and Nebraska, extended the laws of the United States over 
them in the same language that the act of 1848 did over 
Oregon ; yet that was not deemed to have extended the act 
of 1844 over these territories. But Congress, by special en- 
actment of 22d Jnly, 1864, extended said law over those 
territories. If these words of the organic act extended the 
law oi 1844 over them, why this special legislation for the 
same thing t By the act of 9th of September, 1850, Califoroia 
was admitted into the Union. The act declares, (section 3,) 
^' that all the laws of the United States, not laoaUy inappUr 
ooNe^ shall have the same force and effect, within the same 
State of Oalifomia, as elsewhere in the United States." This 
never was supposed to have extended the law of 1844, or any 
portion of the land system of the United States, over that 
State ; but, on the contrary. Congress, by special act of 3d 
of March, 1858, provided for the disposition of the unclaimed 
lands within that State, and extended the provisions of the 
act of 1844, by name, over the lands not ^' mineral," " occU' 
pied by towns and villages." But this question has been 
negatively determined by the Supreme Court of the United 
States, in the case of Parish v. Zawnsdale et al.^ 21 Smo. 
S. C. Bep. The court says, that on the 29th of July, 1850, 
when that suit was commenced, ^' Congress had passed no 
law in anywise affecting the title to lands in Oregon," nor 
did not, " till September 27, 1850"— referring to the dona- 
tion law. The general expression includes the particular; 
and, in this case, the court must have considered whether tbe 
particular law of 1844 was in force or not; for the parties 
litigant before them were occupants of lots in the town of 
Portland, claiming an int^^t in them. Yet the court says, 
that no law had been passed by Congress in anywise affecting 
the title to lands in Oregon, before September 27, 1850 ; thus 
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negativing the proposition that the law of 1844 waa extended 
here by the act of 1848. 

But the passage of the donation law is farther evidence 
that Congress did not deem the law of 1844 ^^ applicable/' 
and never intended to extend it here. This law is a wide 
departure from the law of 1841, commonly called the pre- 
emption law. It is a system complete in itself, and was ad- 
mirably adapted to the condition of the people and country 
as it found tiiem. It substantially gave to every settler in 
the country his land claim as he held it, without any reserva- 
tion of lands fitted for the purposes of trade and commerce, 
or town sites whatever. It assumes to be, as it really was, 
the first regulation by Oongress affecting the public lands in 
Oregon. It was a practical recognition and confirmation of 
the land law of the provisional government. This law is in 
direct confiict with the act of 1844, and puts the question 
beyond cavil or doubt, that the law of 1844 was not in force 
in Oregon until specially extended here. This subject is ably 
and intelligently examined in the case of Martin v. T^ Vatdt 
et al.y decided in the Supreme Court of the late territory of 
Oregon, at the June term^ 1854. This exception must be 
allowed. 

The fourth exception is to a portion of what is called the 
fifth ^^ count in equity." Said ^^ count" alleges, that in 1845 
Pettigrove and Lovejoy selected the present site of Portland, 
and caused it to be laid out as a town. That said P. and L. 
dedicated said levee to public use as far as was in their poww. 
That the people of Portland accepted said dedication, and 
occupied said levee without let or hindrance up to the year 
1849. That then said P. and L. sold their claim to said town 
to D. H. L. That said D. H. L. recognised said dedication, 
but dees not state when or how. That the people of Port- 
land have always enjoyed the free use of said levee, except 
where private individuals have wrongfully held the same. 
That said D. H. L. did dedicate said levee to public use, and 
has never paid any taxes on the same. That D. H. L. claims 
to have acquired title to said lands since said dedication. 
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That complainant derived his title from D. H. L. long after 
said dedication by D. H. L. 

This exception is to so much of said so-called ^^ count" as 
alleges the acts and doings of P. and L., and extends to the 
words " 1849." This exception must be allowed. It is too 
plain for argument. P. and L. had no interest in the soil, 
never acquired any, and had nothing to dedicate. They sim- 
ply held the naked possession of the land under the laws of 
the provisional government, according to the custom of the 
country at the time they gave up and abandoned the posses- 
sion to D. H. L., who took it as though the foot of man had 
never been upon it, except as to the extent of its boundaries, 
or any personal liability he might take upon himself by spe- 
cial agreement with said P. and L. in relation to their past 
acts concerning it. 

The remainder of this so-called ^' count" is also excepted 
to. The exception will be disallowed. It alleges a dedica- 
tion, upon the part of D. H. L. directly, and by recognition 
of the one said to have been made by P. and L. If D. H. 
L. made a dedication of the premises to public use, or recog- 
nised and confirmed one made by others, it is binding upon 
him, and of course upon his grantee, the complainant, by 
reason of the privity of estate between them. What amounts 
to a dedication aind what does not, and whether any dedica- 
tion made or recognised by D. H. L., before the passage of 
the donation law, will bind him, are questions that will prop- 
erly arise on the hearing. 

The next exception is to what is called in the answer the 
sixth ^^ count in equity." This ^^ count" alleges, that on the 
14th of August, 1850, D. H. L., Stephen Coffin and W. W. 
Chapman, released to the public certain lots in said levee, 
including the one in question ; that the release was made 
upon certain conditions, one of which was, that the suit of 
Pariah v. Zoionsdale et al. should be dismissed ; that the 
conditions upon which said release was made have been ful- 
filled, and the release accepted by the people. That the city 
has power, by the charter, to remove obstructions from the 
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levee. That complainant's title is derived from D. H. L. . 
long after the making and acceptance of said release. 

In support of the exception it is urged by the complainant, 
tihat said release appearing to have been made before the 
27th oftSeptember, 1850, D. H. L. at the time had no interest 
or estate in the soil, and that, being without warrant or cov- 
enants, it does not bind an after-acquired estate in the premises, 
and, if this be otherwise, the release never took effect, be- 
cause the answer shows that the condition upon which it was 
given was never fulfilled ; that is, the dismissal of the suit of 
Parish V. Zawnsdale et al. 

Upon examination of the authorities, I find the decisions, 
without exception, concurring in the rule, that a conveyance 
by deed of bargain and sale, or release, without warranty or 
covenants, does not bind an after-acquired estate in the same 
lands, which, as to the grantor, was then contingent. That 
where said after-acquired estate is obtained by the grantor 
from any other source than the title released, or bargained 
and sold by him, he is not estopped by said deed or release 
from claiming the premises even against his own grantee. 
The release was made when D. H. L. had no interest in the 
soil. It passed nothing beyond the mere naked possession 
which he held under the laws of the provisional government. 
If D. H. L. afterwards acquired title from the United States, 
it does not enure to the benefit of the public on account of 
said release. Where a party has the equitable estate in laiids, 
and conveys by bargain and sale, or release without warranty, 
if he afterwards acquire the legal estate, while he is not estop- 
ped by his deed from asserting said legal estate, yet equity 
will compel him to convey it to his grantee of the equitable 
estate. 

Where there is a dedication to public uses, without deed, 
but by public acts and declarations, under similar circum- 
stances, the rule seems to be, that the after-acquired legal 
estate attaches to the dedication as soon as acquired by ope- 
ration of law. There can be no question, then, upon autho- 
rity, but that this release does not bar the complainant, and, 
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upon the Bhowing of the answer, it wonld be againBt equitf 
and good conscience that it should. For while it is true that 
this ^^ count" avers that the conditions upon which the release 
was made were f alfiUed elsewhere, the answer shows that this 
ayerment is not true. At the time the release was given it 
appears that the suit of Parish was pending. It involved the 
right of the public on the one hand, and Lownsdale, Coffin 
and Chapman on the other, to the levee. The terms of a 
compromise were agreed upon, by which the defendants were 
to release their claim to a portion of the levee to the public, 
the public relinquishing all claim to the remainder, and to 
prooure the dismuaal of the pending suit. Kow, it appears 
from the answer that said suit never was dismissed ; that it 
was prosecuted to final decree against the defendants, and 
the decree is now pleaded in this same answer as an estoppel. 
For the defendants to claim any thing under this release, un* 
der those circumstances, ought not to be allowed. It would be 
a fraud upon the releasors. This exception must be allowed* 
There are two other exceptions, one to the separate answer 
of Becorder Bisley, and the other to the separate answer of 
Marshall Lappeus. They are disallowed. They may be im- 
pertinent, but being caHed for by the amended bill is a suf- 
ficient answer to the exception for impertinence. The order 
will be, that the first, second, third and fourth, and sixth 
sections be allowed ; and that the fifth, seventh and eighth 
be disallowed. 

WiUiame^ for complainant. 

OartteTy for defendant. 
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J. P. O. L0WN8DALB V. ThB CiTT of POBTLAISTD. 

UfiUed Spates Dit^rict Court for the District of Oregon. — In 

EguUy. — Bill for Injunction, 

Amoubmid nooc of BTtranu^ Term, Dicbmbeb, A. D. 1861. 

1. A dedication to pnUic uses by an oocnpant of pnblic lands in Oregon, 
prior to the %1th of Septembei:, I860, does not bind or estop a sobseqiunt 
oooapant 

H The exhibition or publishing of a map of a town, with certain spaces 
marked as streets and public squares, is evidence of a dedication to public 
uses. 

8. Where a dedication to public uses is attempted to be established by proof 
of casual oonyersations and remarks by the proprietor, susceptible of various 
constructions, such proof should be closely scrutinized, and, unless in har- 
mony with the admittkl drcnmstances of the case, but little heeded. 

i. A dedication to public uses, is not to be prumned as against the owner of 
the land, but must be shown by acts and declarations of the proprietor of 
such a public and deliberate character, as makes it generally known, and not 
of doubtfiil intention. 

6. The adoption, by the corporate authorities, of a map showing that Front 
street is bounded by two parallel lines, and does not include the strip of land 
east of it, and between it and the Willamette River, is a recognition and 
solenm acknowledgment that said strip of land is not a part of said street^ 
and binds said corporation and its successors. 

6. A release, without warranty or covenants, by persons having no estate in 
the land, but simply the possession, does not bind an after4M;quired estate in 
the same lands. 

Dbadt, J. The original bill in this cause was filed on the 
9th day of Kovember, I860. On the same day the parties 
appeared before the judge at chambers, and the complainant 
moved for an injunction. An order was made postponing 
the consideration of the motion until the 10th instant, and 
allowing the complainant to file an amended bill, which was 
then done, and restraining the defendant, according to the 
prayer of the bill, until the farther hearing of the motion. 
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On the 10th instant, the motion for an injunction was allowed 
until the farther order of the court. On the 30th Novem- 
ber, 1860, the defendants, Bobbins and others, being the 
mayor, common council, recorder, and marshal of said citj 
of Portland, answered the amended bill of the. complainant, 
and disclaimed any right, title, or interest or claim of such 
to the premises in controversy, for themselves as indi- 
mdudU^ and prayed to be dismissed. On the 3d of Decem- 
ber, 1860, the city attorney filed an answer for the d^endant, 
and moved to dissolve the injunction, which motion was dis- 
allowed. On the 22d of December, 1860, the defendant had 
leave to file an amended answer, which was then done. On 
the 7th of January, 1861, the complarnant filed exceptions 
to the amended answer. On the 6th of February, 1861, on 
motion of the defendant, the hearing of the exception was 
continued until February 11. On last date, on motion of de- 
fendant, the hearing of exceptions continued until 11th of 
March, with leave to the defendant to file a second amended 
answer by said date, at its option. March 11th, second 
amended answer filed. Defendant also filed three motions : 
first, to dismiss the bill, because the original was not verified 
before a proper officer, and the amended one not at all. 
Second, to dissolve the injunction, because allowed by the 
judge at chambers. Third, same prayer, because injunction 
allowed without reasonable notice to tl)e defendant. On the 
30th March said motions were argued by counsel, and dis- 
allowed. On the Ist of April complainant filed exceptions 
to the second amended answer. On the 6th of May the com- 
plainant had leave to file amended exceptions. On the 8th 
of June, after argument by counsel, the first, second, third, 
fourth and sixth of the exceptions were allowed, and the fiftiii 
disallowed. On the 1st of July the complainant filed a re- 
plication. At the September term following, the cause being 
on the docket for hearing, the defendant moved to strike the 
same from the docket, which motion was disallowed. Then, 
on motion of defendant, the cause was continued for bearing 
at the next adjourned term. At an adjourned term, on the 
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Sd of December, the defendant moved that a jury be impan- 
nelled to try the issues, no testimony having yet been taken ; 
and the court, unadvised as to the necessity thereof, the mo- 
tion was disallowed. At the same term, on the 5th of De- 
cember, the defendant moved to continue the cause, on ac- 
count of an absent witness, which motion was disallowed. 
The testimony was then heard, and, on motion of defendant, 
with consent of complainant, the parties had a day to file 
written arguments, which was afterwards done. No oral ar- 
guments were heard. 

The questions to be decided arise upon the amended bill, 
and such portions of the second amended answer as remains 
after the allowance of the exceptions for impertinence. These 
are substantially as follows : The amended bill alleges that 
the complainant is a citizen of Indiana ; that he is the legal 
owner, and entitled to the exclusive possession of lots one, two 
and three, in block seventy-four, as described in the recorded 
plat of the city of Portland. That he has been seized in fee 
of the same, and had possession thereof since about the first 
day of January, 1853, and that he is now entitled to the quiet 
and exclusive possession thereof. That in pursuance of a long 
contemplated purpose, about the first of July ^^ last past,'' at 
a great expense, he caused piles to be driven, and the frame- 
work for certain wharves and wharf-houses to be erected on 
said lots. That the value of said improvements is about one 
thousand dollars. That said improvements were made with- 
out objection or hindrance on the part of defendant. That 
afterwards, and while complainant was causing said improve- 
ments to be finished, the city of Portland, her common coun- 
cil, recorder and marshal, wrongfully and fraudulently con- 
spired together to prevent the completion of said wharves and 
wharf-houses. That the defendant, by its corporate authori- 
ties, have threatened to remove, tear down and destroy the 
improvements aforementioned; that the defendant has at- 
tempted to execute said threats, by arresting the agents and 
employees of complainant engaged in making said improve- 
ments, and now hold them in custody without authority of 
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law. That the defendant falselj alleges that the city of Port* 
land has some right or title in and to said lots adverse to the 
complainant, and by means thereof the defoidant makes said 
threats, and will execute them, nnless restrained. That said 
defendant has not any right, title, or estate in said lots, or the 
appurtenances in any way, either at law or in equity. That 
if the defendant be permitted to execute said threats, said lots 
will be yalueless to the complainant ; that said improyements 
will be of no value, and that the complainant will suffer great 
and irreparable damage. That said defendant, by reason of 
the false and wrongful representations aforesaid, has caused 
many persons to suspect that complainant's title is invalid, and 
have thereby impaired the value of said lots. That said lots 
are worth about twelve thousand doUars. That the defend- 
ant be required to answer, with a prayer for a perpetual in- 
junction on the final hearing. 

The second amended answer avers, that the complainant is 
not the legal owner, and entitled to the sole absolute and 
exclusive possession of said lots. That he is not seized there- 
of in fee, and that he has no right, title or interest whatev^ , 
legal or equitable, to said lots. That complainant has not 
been in the possession of said lots since 1868 ; that he has 
never been in the possession of them, and is not entitled to 
the possession of them, or any part thereof. What is denomi- 
nated the '^ fifth count," in the said answer, avers, that in the 
year 1846, the present site of Portland was laid off in blocks, 
lots, streets, squares, and a levee, by Francis W. Pettigrove 
and Abbott L. Lovejoy ; that said blocks, lots, streets, squares 
and levee were dedicated to the public by said Pettigrove 
and Lovejoy, forever. That the people of said town did ac- 
cept such dedication, and occupy and possess the same up to 
the year 1849, when the said P. and L. transferred all their 
right and title to the land claim to Daniel H. Lownsdala 
That said Daniel H. Lownsdale recognised uid afiirmed said 
dedication, and did particularly represent and state, that what 
is now called the levee, and then Water street, was public 
property, and, by reason of such representations, did sell lota 



STATB OF OEBGOK, DBCBM]^ 1861. 4OI 



Lownidale «. Gtty of Portlaad. 



adjoiDing thereto at enhanced prices. That the people of 
Portland have always had the free nse of the same, except 
where private claimants have wrongfully deprived them of 
the same. Hiat D. Q. Lownsdale has never paid any taxes 
on such lots for the support of the city government^ or that 
of the county. State, <Nr territory. That said D. H. L. claims 
to have acquired title to said lands since the dedication afore- 
said. That the premises in controversy are within said dedi- 
cation. That the complainant dainas through said D. H. L., 
and therefore is barred from asserting any interest in said 
lots against said def(Qtidant And tor further answer the d^ 
fendant says, that the corporation is authorized, by its chartcir, 
^^to prevent and remove all nuisances; to prevent and re- 
move all obstructions from the streets, cross and side-waUm; 
to provide for the prevention and removal of all obstructions 
in the Willamette Biver, within the city, and the throwing 
therein of ballast or other things." That the common coun- 
cil of said corporation, on the second day of August, 1860, 
passed an ordinance, entitled ^^ An oxdinance to prevent and 
remove obstructions from Willamette River and the levee be- 
tween Washington and Main streets.'' 

O. Bisley, the recorder, for himself, says, that by virtue of 
the provisions of that ordinance, he issued a warrant for the 
arrest of the agents and employees of the complainant en- 
gaged in erecting said improvement on said lots. 

James H. Lappeus, the marshal, for himself, says, that by 
virtue of said warrant, he did arrest and bring bef<H*e the re- 
corder the agents and employees aforesaid. A copy of the 
ordinance of August 2, 1860, and a printed copy of theciily 
charter, without date, are annexed to the second amended 
answer, and marked Exhibits A. and B. respectively. 

To this second amended answer, or so much dMneof as ex- 
ceptions for impertinence were not taken and aUonrod to, there 
is a general replication. 

In considering this cause on the pleadings, the court will 
consider the disclaimer of the mayor and others, the common 
council, recorder and marshal, as determining the controversy 

Vol. L 26 
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as to tbem indiyidnallj. The bill is snbstantiallj against the 
corporation ; and although somewhat ambigaoos in this re* 
spect, it may be well doubted whether sach disclaimer was 
really necessary. The second amended answer, although it 
speaks in the name of the persons of the corporation, and in 
part professes to be the individaal answer of the recorder and 
marshal, will be considered by the court, as it has been treated 
by counsel, as the answer of the corporation. 

Certain facts appear from the pleiMiings and proofs, which 
it will be well to state in their chronological order, before 
investigating those that, are controverted and about which 
doubts may exist. These are, that some time in the year 1846, 
Pettigrove and Lovejoy took up the land claim upon which 
the town of Portland is now built, and occupied it until the 
fall of 1848. That the claim comprised the usual amount of 
such claims, 640 acres, and that during the time P. and L. 
occupied it, they laid out some portiona of it in blocks, lots 
and streets. That P. and L. held the possession of the claim 
tmder what were called the land laws of the provisional 
government of Oregon, the title being in the United States. 
That in the month of September; 1848, said P. and L. aban- 
doned or transferred their possession to Daniel H. Lownsdale. 
That some time in 1849, Ohapman and Coffin became inter- 
ested in the possession with D. H. L. That said D. H. L., 
under the donation act of 27th of September, 1850, became 
a settler upon the one-third of said land claim, including the 
premises in controversy, and by virtue of the necessary resi- 
dence and cultivation thereon, as evidenced by the donation 
certificate, {JSe. A. p. 1, JSv.) became the legal owner thereof. 
That said D. H. L. and wife did convey to complainant lots 
one and two in block seventy-four, by deed executed on the 
first day of January, 1853 ; also, lot three in said block, by 
deed executed on the twentieth day of September, 1851. (j&b. 
B. and C. p. 1 and 3, JEv.) That on the 29th day of April, 
1852, the common council, by resolution, adopted the plot of 
the city, " drawn by John Brady, as the city plot." {JSc. Kp. 
9, JEo.) That the common council, by an ordinance of August 
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2, 1860, asserted the strip of land east of Front-street to be 
a public levee, and provided for removing all obstructions 
therefrom. {Bxf. A. amend, arts.) That the common coun- 
oil, by an ordinance of June 14, 1861, repealed said last men- 
tioned ordinance. {See JSb. D. p. 9, M).) That said council, 
by an ordinance of August 6, 1861, asserted said strip of land 
to be private property, and authorized and permitted the 
holders thereof to build wharves, wharf-houses and docks 
thereon. {Ms. E.p. 9, Ev.) That the corporation assessed the 
premises in 1854 for city revenue, and that on the 10th of 
April, 1855, the same was paid to " Thomas J. Holmes, city 
collector," with the incidental expenses caused by the delay, 
by D. H. L. {Ee. O. p. 10, Ev.) That the same tax was 
collected for the year 1858 by " Z. N. Stansbury, city col- 
lector," and paid by D. H. L. for complainant. {Ed. H. p. 
11, Eh.) That D. H. L., by a notice in the weekly Oreganian^ 
on the 20th of April, 1851, and for six successive weeks there* 
after, claimed the land east of Front-street as private pro- 
perty, and warned all persons from trespassing thereon. {Ex. 
Lp.ll.Ev.) 

The complainant claims through D. H. L. by a paper title, 
and the defendant claims of the same person by a dedication 
to public uses. Both parties admit the title of D. H. L. The 
paper title of the complainant has been shown beyond question. 
He is shown to have been in the actual possession of the 
premises at the commencement of this suit, and from the 
July previous. To what extent, if any, the premises were 
actually occupied by him before this time, does not distinctly 
appear ; but the title draws to it the possession, and he would 
be presumed to have it, if material to his rights, unless the 
contrary were shown. 

The defendant alleges that the dedication was originally 
made by F. and L., but the allegation is not supported by 
any evidence whatevw ; but, on the contrary, the evidence, 
80 far as it shows the condition of this property, called the 
levee, during the time it was occupied by P. and L., indi- 
cates that it was held and occupied by them as private pro- 
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perty. They had upon it a private wharf and slanghter- 
hoase, nsed as snoh. {See JEv. BMnacn^p. 8 ; Ev. of Eing^ 
p. 11.) But if the fact were otherwise, and it appeared, 
beyond doubt, that P. and L. did make such dedication, it 
would be immaterial. They had nothing in the land to dedi- 
cate. They were mere occupants ; held only the naked pos- 
session, which terminated with such occupancy, and could 
not, by any act of theirs, charge the land in the hands of any 
subsequent occupant with any easement or incumbrance 
whatever. This subject was fully discussed and decided in 
the opinion on the exceptions for impertinence. But the 
defendant goes further, and alleges that D. H. L., aftw he 
came into possession of the land claim, ratified and confirmed 
said dedication by general representations, and particular 
ones to persons to whom he sold lots lying contiguons to 
said levee. This allegation is unsupported by any evidence 
whatever. From the fact that D. H. L., at the commence- 
ment of this suit, had be^i in possession of the claim only 
twelve years, and no proof being adduced of such ccmfirmar 
tion, special and general representations, although, if made, 
they must be within the memory of many of the residents of 
that date, now living, and within convenient reach of the 
process of the court, I infer that the allegation is absolutely 
and unqualifiedly untrue, as well as unproved. 

This disposes of the question so far as it strictly arises on 
the pleadings ; but on the hearing, an attempt was made to 
show a special and original dedication by D. H. L., jointly 
with Chapman and Coffin, whom he had admitted into the 
possession with him. In considering the effect of this evi- 
dence, it may be well to premise, that the original title being 
shown and admitted to be in D. H. L., that the burden 
of proof rests on the defendant to show a dedication. It 
must be clear and satisfactory ; and where it consists of casual 
conversations and remarks, frequently indifferent in them- 
selves, and susceptible of various constructions and colorings, 
owing to the prepossessions of the witness, it should be closely 
scrutinized, and, unless in harmony with the admitted circum- 
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Btencea of the case, but little heeded. The secnrily and cer- 
taintjof the title to real estate are among the most important 
objects of the law in any civilized commnnily. Aronnd it 
the law has thrown certain BolenmitieB and formalities, so 
that the fact maj be known and read of all men. What a man 
once has he is not to hepretumed to have parted with, but the 
fact must be shown beyond conjecture. And although, in 
the ease of streets and public grounds in towns, from the na* 
tnre of the easia a dedication may be shown by acts restmg on 
parol, they must be of such a public and deliberate character 
as makes them generally known, and not of doubtful inten* 
tion. Of this character are the exhibition, or publishing of 
a map of the town, with certain spaces marked as streets or 
public squares. 

But to recur to this attempt to show an original dedication 
on the part of D. H. L. It is too apparent to be doubted, 
that this was an indirect attempt on the part of the defendant 
to avail itself of the release, which was decided to be invalid 
(m the exceptions to that portion of the answer for imperti- 
nence. The only witnesses, Chapman and Korris, that speak 
to this alleged dedication in the summer of 1860, upon in- 
quiry, say, tl^at it was the controversy which resulted in the 
release that they spoke of. Kow, the nature of that transac- 
tion appears to have been this. D. H. L., from the time of 
his occupation of the claim up to July, 1850, appears to have 
been in the undisputed possession of Ihe strip of land east of 
Front-street, now called the levee, as much so as any other • 
part of the claim undisposed of. ISo one has been produced 
who ever heard even of any dedication of it by any one,det 
alone him, to the public. In the fall of 1848 he is shown to 
have kept a private wharf upon it, and charged and received 
wharfage. The witness who attended the wharf swears to it. 
It was afterwards carried off by accident. In April, 1850, 
D. H. L. had the town surveyed by Short. This strip of land 
was then laid off into fractional blocks and lots, and openly 
sold to the public. Sy this survey. Front-street, instead of 
extending to the river, was bounded on the east by a line 
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parallel 'with the west side, making the street the nsual width 
of the streets in the town, and allowing the streets that crossed 
it at right angles to extend to the water's edge. After all 
this, in July of 1850, while a building was going up on one 
of these blocks east of Front-street, Parish commenced a 
snit against the builders to ^oin them. At this time, D. 
H. L. was in San Francisco. He came home soon after and 
said to Chapman, who had been acting as his agent in his 
absence, that he had not intended to have that piece of ground 
hiiU upon, but intended it for wharves. This is the only 
word of Lownsdale's apart from the written release that the 
defendant has shown, pro or ctm., on the subject of the dedica- 
tion. Does it imply that a dedication had been made, or 
make one ? Certainly not, even when considered by itself; 
but when coupled with his continued acts of ownership and 
occupation, before or since, it would be preposterous so to con- 
dude. The words are those which would naturally oome fix^m 
the owner of the land, who found that, in his absence, his agent 
had in some way authorized a house to be built upon it, while 
he had reserved it, or set it apart, for the purpose of building 
a wharf upon it. The words plainly imply a private owner- 
ship on the part of D. H. L., and an intention to have used 
it in a special manner, which he could not do if he had dedi* 
cated it to the public. However, in the language of the witr 
ness. Chapman, for the purpose of ^' buying peace," and get- 
ting rid of the suit which would disparage the reputation of 
the new town, and prevent its settlement, a compromise was 
made, by which Lownsdale, Coffin and Chapman agreed to 
release to the public a certain portion of said strip of land, 
that is, between Maine and Washington streets, on condition 
that said suit should be dismissed. This condition was never 
performed, and, therefore, the release never took effect. 

From that time until the fall term of the court in which 
the suit was pending, and could be dismissed, the understand- 
ing of all parties was, doubtless, that, according to the terms 
of that compromise, the above-mentioned portion of said strip 
of land was to be public. This period was about a month. 
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But the suit was not dismissed. It was kept hanging over 
the town, and retarding its growth, to the special injury of 
the releasors. Whatever the reason was, it was no fault of 
Lownsdale, and. the public took nothing by the release. I 
have been induced to state what appears to be the history of 
the transaction which is now sought to be distorted into an 
absolute dedication, by keeping out of sight the release itself, 
and showing the general impression of the public, and the 
casual cohduct of the releasors after it was made, and before 
it was not known that its conditions would not be complied 
with, more for the purpose of showing that the claim of the 
defendant is without any merit, than for the purpose of de- 
termining its legal consequences. The court has abeady de- 
cided, in the opinion on the exceptions, that if the release had 
been unconditional, being a mere quit-claim without coTe- 
nants, from one having no title, nothing but the naked pos- 
session, it could not be set up against an after-acquired title 
from the United States. Upon this question, as a rule of 
law, there can be no doubt. The authorities go in one un- 
broken current to that effect. But not only has the defendant 
failed to prove a dedication to the public, as it was bound 
to do, but the evidence, taken together, shows quite conclu- 
sively that there never was any such dedication, or intention 
to make it, apart from the proceedings connected with the 
release, which have been disposed of. The map drawn by 
John Brady, from the surveys of Short, is in evidence. He 
recognizes and identifies, and says that it was made from his 
surveys. It is without date, but his surveys were made in 
the spring of 1850, and he says he saw the Brady map in 
Portland in 1850. From an inspection of that map, it plainly 
appears that Front-street is bounded by two parallel lines. 
That the strip of land between the east line of said street and 
the river is laid off into fractional blocks, and lots varying in 
depth with the meanderings of the river. This, of itself, is 
sufficient to decide the controversy, nothing being shown to 
the contrary. {See map drawn hy John B. Brady accompa- 
nying Ik. ofEv,) But this is not all ; the defendant, by its sol- 
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emn act, adopted and reoognuEed thia map bj resolution of 
tbe common cooneil of April 3»fch, 1859. {See Eat, F. p. 9, 
J^.) In the year 1854 the ooxporate anthoritiea aoflooood the 
premiaea in oontroTmy as private property, and collected the 
tax in 1855. The same thing was done in 1858. D. H. L. 
haa always claimed this property as private property, and 
constantly asserted his right to it, by notice to the public, by 
sales, by soch acts of actoal occupation from time to time as 
it was snsceptible o^ and by payment of taxes to the defend- 
ant And again, since the commencement of this suit, the 
defendant, by two different ordinances of its corporate autho- 
rities, have ddiberatdy and solemnly admitted that the levee 
was private property. (^8u Eat, i>. €md E. p, 9, Ev.) . 

To eonolnde^ the complainant is the legal owner of the 
premises ; the defendant did, and was> threatening and pro- 
ceeding to do the trespasses complained of, without right or 
authority of law. So far as appears frcmi the proofs and the 
pleadings the land was nev^ dedicated to the public by any 
one, much less the grantor of the complainant. A decree 
will be rendered, perpetually enjoining the city of Portland, 
or its corporate authorities, of whatever name or kind, from 
asserting any right, title or interest in said premises, or in 
any way treq>a8singupon them^ or molesting the complainant 
in the possession or occupation thereof, and that he recovers 
his costs of the defimdant. 

WiUiamij Page cfr GHbbe^ for complainant. 

Cartter A MUdidy for defendant. 
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MoBEs Seller v. Steamship Pagdio, Samuel J. Hessley, 

Claimant. 

In AdmiraUy. — Cau^e of Contracty Civil and Maritime. 

JvLY, A. D. 1861. AMOimiiMD noM Mat Tmmm. 

1. In an action against a eommon o«iTi«r, tlie libaUant makas a jMSaia fm^ 
case, on the prodnctioa of the receipt of the canieap— " Beceftyed in good 
order.* Bot these words do not constitate an agreement ; they are a mere 
recital, and may be contradicted by the carrier. 

5. In the federal coortB^ the rnle of law ti^ that a coiiaioncarriM* may limit his 
common law liability by an eaprim agreenMnt, ao frr as the law makaa klm 
an insurer, bat not for the negligence of hims^or his serrantai 

8. Kothing short of an express stipulation will consdtnte ench an agreement. 
It mnst not depend upon implication or inference, or confficting and donbtM 
eridenoe. Mere notice to the shipper is not sufficient. 

4 Where the drayman cl the shipper* on the deliTery of a package, takea a 
receipt from the freight-dbrk of the ahip, ccmtaini^g the words, "not ae- 
conntable for contents ;" this, of its^, does not oonstitnte each an agree- 
ment ; it is a mere ex parte propositko on the part of the carrier, after the 
receipt of the padcage; and, to esMierate the carrier, there most be dlred 
or nneqniyocal evidence of the assent of the aiiipper. 

6. In a suit in rem, it is not necessary to chaige the ddp as a equunon cavrier ; 
but the rule is otherwise where the soit is in pertonam. But, in the Ibimer 
case, it must appear from the eyidence that the ship was employed in the 
business of a common carrier. 

6. The harden of proof is upon the shipper, to show the Talee of the goods 
injored. 

Deady, J. The libel in this cause was filed on the 22d of 
April, 1861, and alleges that on or about the 25th of January, 
1861, the said steamship, being about to depart from the port 
of San Francisco, on a voyage to the port of Portland, re- 
ceived from the libellant, in good ord^, one case containing 
two looking^lasses, of the value of $450 ; and that the mas- 
ter of said steamship, in consideration of certain freight and 
average to be paid by said libellant, contracted with said li- 
bellant to convey said case and its contents to Portland afore- 
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said, and there deliver the same to the libellant in good order. 
That the said master caused a receipt to be given to said li- 
bellant, whereby it was acknowledged that the said Case and 
contents, marked ^^ M. S., Portland, looking-glasses," were re- 
ceived on board said steamship " in good order." That the 
said steamship shortly afterwards departed on the said voyage, 
and that by the negligence of said master, his mariners and 
servants under his charge, said looking-glasses were so dam- 
aged as to be wholly lost to the said libellant, to his damage 

$4:60. 

On the day the filing of the libel process was issued, upon 
which the steamship was arrested, and afterwards, on the 27th 
of April, Samuel J. Hensley appeared, made a claim to the 
ship as sole owner, and answered the libel ; alleging, sub- 
stantially, that upon information and belief he denies all the 
allegations of the libel in the manner and form pleaded; but 
admits the receipt of the case. That the contents were in bad 
order at the time of delivery ; that the officers of the ship 
observed it, and refused to give the drayman who brought the 
case to the wharf a receipt as for goods in good order, but 
gave him one containing the words, ^'not accountable for 
contents." 

The receipt actually given, as appears from the deposition 
of the drayman, Frederick Beeson, to which it is attached, 
is in these words : " Received from A. Frank, in good order^ 
on board steamer Pacific^ for Portland, following packa- 
ges, marked " M. S., Portland, one case of looking-glasses ; 
not accountable for contents." (Signed,) "Philips." A. 
Frank, spoken of in the receipt, was the boss drayman, and 
Beeson was his employee. 

From the testimony, it appears that a Mr. Adler, in San 
Francisco, a short time before the sailing of the steamship, 
purchased two large fancy looking-glasses, about eight feet 
in length and three feet in width, for the libellant. That 
Adler sent them to the house of R A. Swain, a crockery and 
looking-glass dealer, to be packed for shipping. That they 
were packed in a redwood case in good condition, and in a 
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manner well calculated to resist the ordinary incidents of a 
voyage to Portland. That from the house of Swain they 
were taken, with ordinary care, on a spring dray, to the wharf, 
where the steamship Pacific was loading. That the case was 
taken from the dray by the drayman, assisted by Philips, the 
freight clerk of the steamship, and placed on the wharf along- 
side of the steamship ; Philips giving the drayman the receipt 
above mentioned, with the words, " not accountable for con- 
tents," because the case contained loohing-glasses^ saying that 
it was the customary way of receipting for such articles. The 
case was in good order at the time, and also the contents, so 
far as either the drayman or clerk observed, and there does 
not appear to have been any suspicion by them that the fact 
was otherwise. The case lay on the wharf about twenty-four 
hours, when it was stowed between decks. On the 27th of 
January the ship sailed for Portland, and arrived here, after 
a usual voyage, on Sunday morning following. The case 
was discharged upon the wharf of Oouch & Flanders, and 
upon turning it over in discharging, a rattling was heard 
inside as of broken glass. On Monday morning, Adolph 
Miller, the drayman of the libellant, went to the wharf to get 
the case. As soon as he got there he heard from some one 
on the wharf that the glasses in the case were broken. The 
. case was standing on end on the wharf ; Captain Flanders, 
the wharfinger, was delivering freight at the time for Philips, 
the freight clerk, who was temporarily absent. Miller looked 
at the case, and observed on the side, about eighteen inches 
from one end, that there appeared to have been a sharp 
instrument, or thing like a crowbar, thrust through the board- 
ing of the case, which splintered the board inwardly. That 
he saw through the crack or hole that the glass was broken ; 
that the pieces of glass were wedge-shaped ; that the cracks 
radiated from a common centre, as if the glass had been struck 
by some hard, sharp-pointed instrument. Miller refused to 
receipt for the case in good order ; Flanders proposed that it 
should be taken to the store of the libellant ; that one of the 
ship's officers should go with it, and there it should be opened 
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and the damage ascertained. Thereupon the case was put 
on the draj, when Poole, the purser of the ship, came up and 
said, tfuU case should not go until the freight was paid. This 
was contrary to the usual custom of the ship, with well-known 
consignees, resident in Portland, of whom die libellant appears 
to be one. The result was, that the case was taken by Mil- 
ler, under the direction of Flanders, into the warehouse of the 
wharfinger, where it still remains. The board that had the 
hole in it has been produced in court by the claimant. It 
came in two parts, on taking it off the case. It appears to 
have been broken in by a blow from the outside, and npon 
either side of the opening is a bruise about two inches in 
length, as if made by some hard substance pressing between 
the edges, and stained of that dark iron color which iron 
imparts to fresh wood when pressed hard against it The 
glass is between one-fourth and three-sixteenths of an inch 
tliick ; no fragments of the ornaments have been observed 
among the pieces of glass in the case. There is no evidence 
that any of the fastenings used to secure the glasses in their 
position, have given away. 

The only witness who differs from this statement of the 
facts, is Burns, the first officer, and he says that he was present 
when the drayman' brought the case to the wharf in San 
Francisco, lliat he assisted in removing it from the dray ; 
that he heard a rattling among the contents at the time, and 
that the freight clerk gave the receipt, '^ not accountable for 
contents," at his direction and instance, because the contents 
appeared not to be in good order. That he superintended 
stowing the case ; that it was done carefully, but that every 
time it was moved, from San Francisco to Portland, the con- 
tents rattled as if broken. 

Philips, the freight clerk, and Seeson, the drayman, di- 
rectly contradict Burns as to what took place upon receipt of 
the case. Both are interrogated upon this point directly, and 
both say, in unqualified terms, that he was not present ; that 
the clerk gave the qualified receipt, not on account of the 
condition of the package or its contentS| but because of their 
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hind and quality. The receipt supports the statement of the 
elerk and drayman, and directly contradicts that of Bums. 
It does not assert that the goods are damaged, but the oppo- 
site — ^that they are ^^ in good orderP Philips heard no rat- 
tling in the case, until it was put on the wharf at Portland, 
when Bums called his attention to it. At the time of taking 
the case on board, Philips remembered tiliat Bums called out 
to him, and ask^ him what was in it. Philips told him. 

^ Bums then said there was something rattling in it ; but Phil- 
ips did not hear it. The case was a large one, and seems to 
have been the only one of the kind shipped that yoy age. It is 
hardly credible that if Bums had on the day before been pres- 
ent, when the drayman brought the case to the wharf, had 
assisted in taking it off the dray, had obseryed the words, 
^' looking-glasses," on the case, had heard them rattle as if 
broken or loose, and on that account had dictated to the 
clerk an unusual receipt, against the wishes of the dra/faian, 
that he should, when superintending the stowing of the case 
the next day, with the case before him, turn to the freight 
clerk on the wharf, and ask him what was in it. 

As a rule of law, the libellant makes a prima facie case on 
the production of the receipt, containing the words, ^'re- 
ceived in good order." It has been contended that the 
claimant cannot contradict this recital ; but I think other- 

. wise. The words, " in good order," are like the recital of 
any fact in an ordinary receipt for money, open to contra- 
diction or explanation. They do not constitute an agreement, 
although contained in one. But the burden of proof is on 
the claimant. He must show the fact affirmatively that the 
goods were not in good order, or he is bound by the recital in 
the receipt. This he has failed to do ; and, on the contrary, 
the libellant has satisfactorily shown, aliunde^ the receipt, 
that the case and its contents' were in good order at the time 
of delivery to the ship. 

But the claimant contends, that the words in the receipt, 
'^ not liable for contents," constitute a special agreement, by 
which the steamship aiid her owners are exempted from all 
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liability as iBfiTxrerB^ and requires of them only the exercise of 
that ordinary diligence and care which the law exacts from 
any ordinary bailee for hire. 

The question of how far a common carrier can limit his 
common law liability, by special agreement with the shipper, 
has been thoroughly and ably argued by counsel. The au- 
thority of the courts of New-York has been rdied on by the 
libeUant for maintaining the old common law rule, that com- 
mon carriers are insurers ; that the law makes them so ; that, 
any agreement diminishing this liability is void, as contrary 
to public policy, encouraging fraud, and productive of 
litigation. 

While I think that any innovation upon the common law 
rule will always be found the cause of more harm than good, 
yet I think this court is bound by the authority of the case 
of The New-Jersey Steam Namgation Company v. M. Banky 6 
Siow. JS. 84tL In that case the court held, that a common 
carrier might, by special agreement with the shipper, limit 
his liability as an insurer, but not for the negligence of him- 
self or servants. But they further held, that " the burden of 
proof lies on the carrier" to show such an agreement, and 
that ^^ nothing short of an express stipulation, by parol or in 
writing, should be permitted, to discharge him from duties 
which the law has annexed to his employment The exemp- 
tion from these duties should not depend upon implication or 
inference, founded on doubtful and conflicting evidence, but 
should be specific and certain, leaving no room for contro- 
versy between the parties." Tried by this rule, do the words 
in the receipt, under the circumstances, constitute such an 
agreement ? K they do, then, although the case was in good 
order when delivered to the steamship, the shipper takes all 
risks, except those which arise from, or arc incurred, by 
reason of the negligence of the carrier; and, farther, the 
burden of proof is upon the shipper, to show that the in- 
jury resulted from such negligence, and not from accident, 
which ordinary care and diligence could have guarded 
against ; or, in other words, tmavoidahle accident No mere 



8TATB OF ORBOON, JULY; 1861. 415 

Seller «. Steamship Pacifie. 

fhotice to the ahipper of snch intention on the part of the 
carrier is sufficient to constitute such an agreement, or raise 
the presumption that the shipper acquiesced in, or consented 
to, the terms of such notice. The obligation of an insurer 
(acts of Qod and the public enemies excepted) are imposed 
upon the common carrier bj law, and cannot be avoided bj 
.any expression of intention on his part so to do, without the 
express assent of the shipper to such intention. As the court 
says, in the case just quoted, ^^ If any implication is to be in- 
dulged from the delivery of goods, under the general notice," 
(that the carrier would not be responsible,) ^' it is as strong that 
the owner intended to insist upon his rights, and the duties of 
the carrier, as it is that he assented to their qualification." 
{N. J. S. Nav. Co. V. M. JBankj 6 Bow. 844 ; SoUister v. 
Ncwlen^ 19 Wend. 234.) When the clerk (Philips) inserted 
in the drayman's receipt the words, ^^not accountable for 
contents," it was an ex parte proposition by the ship after the 
receipt of the goods, without the knowledge or assent of the 
shipper. 

The drayman, Beeson, was a mere bailee for hire, to take 
goods to the wharf and deposit them in the charge of the 
ship. Such employment of iteelf gave him no authority to 
msdke any contract for the shipper, or assent to any proposi- 
tion on iJie paH of the carrier to qualify his liability. The 
evidence shows that the drayman informed the shipper of the 
terms of the receipt immediately, and because the shipper 
did not reclaim the case, but allowed it to remain with the 
carrier, it is claimed that he assented to the proposition, and 
is bound by it. But this would be to establish such an agree- 
ment ^^ by implication and inference," when the ^^ implication 
and inference" is just as strong that the shipper intended to 
insist upon his rights and the liability of the carrier. 

Besides, the evidence shows that the shipper was not merely 
passive, but that he at once expressed his dissatisfaction to 
the drayman in strong terms, and that the drayman commu- 
nicated the fact to the clerk soon after, and while the case 
was on the wharf. As to the custom which Philips speaks 
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about, not to sign for << looking-glasses," unless the words, 
<^ not responsible for contents" were in the receipt ; as a mat- 
ter of fact, it appears to have depended npon the whim or 
caprice of the person receiving goods at the time. But if it 
were otherwise, it makes no difference. The law, and not 
snch a cnstom, ascertains and determines the rights and lia- 
bilities of shippers and common carriers. Snch pretences of 
cnstom as this appears to be, if allowed to modify the law of 
the land, would place it in the power of common carriers to 
make and unmake the law as they choose. 

I conclude, therefore, that these words, ^^ not responsible 
for contents," amount to nothing, and in no way affect the 
rights of the shipper or the liability of the carrier. This be- 
ing the case, and it appearing that the goods were ^ received 
in good order," the burden of proof lies on the carrier to show 
that the injury to the goods arose from the only exceptions to 
•his liability — ^that is, the act of God or the public enemies — 
neither of which is pretended or attempted. This view of the 
case makes it unnecessary to determine, as a matter of fact, how 
the glasses were broken. K the truth is ever known, it is 
not unlikely that it will be found that either by accident or 
wantonly, some iron instrument, as a crow-bar, was thrust 
through the board produced in court ; that it passed through 
some of the openings in the top-mounting of the glass next 
to that side, without harming them, and then struck the plate 
of the other glass near to the base or bottom, and broke it 
The glasses were packed in the case in a reverse position, and 
that this happened during the twenty-four hours that the case 
was lying on the ship's wharf at San Francisco. The case has 
remained in the possession of the agents of the ship and the 
claimant, and if they thought it would tend to establish the 
fact, that the package was not in good order when received, 
they might have opened it, and had an examination made of 
its condition. 

A point was made in the agreement for the claimant, that 
the libel did not charge that the steamship was employed as 
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a common carrier, and that therefore the ship was only liable 
as a private carrier. Upon the eacamination of the authorities 
and precedents irithin my reach, I find the practice to be, 
that when the snit ifl in penoncmi^ againat the master or 
owners of the vessel, it is necessiuy to charge them in the 
Hbel as etnnmon Mrriers^ or tihey will only be held to the 
liability of private carriers* {JBXory on Bail. § 504.) Bat 
when the soit is in rem^ as in this instance, the role seems to 
be otherwise. Because, I suppose it would, to say the least, 
be iuaccurate to charge an Inanimate thing, as a ship, which 
is only the vehicle of carriage, as a common carrier. 

The suit proceeds against the ship, as a sbip ; but, I think, 
to hold her to the responsibility of a common carrier, it must 
appear in the proof that she was employed by her owners, or 
iJiose having charge of her, for that purpose at the time. No 
testimony appears to have been taken for this direct purpose, 
but incidentally it appears all through the evidence sufficiently 
to make the fact undoubted. 

The only remaining qu^tion is the amount of the damages. 
Without determining at what port the value of the goods 
should be estimated, I have concluded to take the testimony 
of Leopold Greenbury as to the, value of the glasses. He is 
the only person that speaks of their value, who saw them. 
He was Uie salesman of Swain, the house where the glasses 
were packed. Selling looking-^asses is his business* All 
the rest of the testimony to this point is mere g^ess-work of 
parties, without any special knowledge of the trade, or the 
particular articles in question. Besides, the burden of proof 
lies on the libellant to show the value of the goodfl* The car- 
rier is not presumed to have any special knowledge or means 
of information on the subject. It is no hardship for the libel- 
lant to make his proof. He knows what he gave for the 
glasses. It would have been easy to have taken the d^osi- 
tion of some member of the house in San Francisco, where 
the glasses were purchased, or of his agent, Mr. Adler, who 
purchased them for him. The omission on the part of the 
libellant to do this, is well-calculated to make the impression 
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that the testimony would not snpport his claim for damages 
to the amount of $460. Greenbiuy swears that the glasses 
were worth $150 apiece at wholesale, and $200 at retaili 
somewhat owing to the customer. Take the mean difference 
between the two sums — $175 apiece — ^making $350 for the 
two, and add interest at the rate of ten per cent per annum 
for six months, $17, making, in all, the sum of $367, for 
which a decree wiU be entered for the libellant and for costs. 



WilUamB db Nugent, for libellant 
ShattwAj for elahnaot. 



Ohablbs Edwabds t;. Steamship Pakaka. 

United States District Court, Oregon. — In Admiralty. — 
Ockuee, OivU and Maritimeyfor Pilotage. 

Skftxiibeb Teem, A. D. 1861. 

1. In a suit between third periona, the ralidity of a branch warrant to act as 
pilot eannot be inquired into, where the same appears upon Us fiuse to h«Te 
been tegoluij issued. 

2. The poasesaion and exhibition of the warrant anthorize the master of a ship 
to treat the holder as a regularly constitated pilot, and, between third per- 
sons, is condnsiye evidence that the conditions which the law attached to 
the appcnntment have been complied with. 

8. The territory of Washington has power to pass pilot laws, pilotage beiiig 
" a rightful salgect of Itgislation." 

4. The act of Congress, August 7th, 1789,^is not a gprant of power to the States 
to pass pilot laws, but merely a legislattye recognition that the power is con- 
current in the States and the United States. 

6. Boes the act of Congress, March 2d, 1887, include a territory ? Qtun f 

6. Wheneyer Congress exercises the power of passing pUot laws, so far the 
power becomes exduslye in Congress. All prior laws of the States, within 
the purview of such enactments, are abrogated, and cease to have efifbct 

7. The act of Congress, August 80th, 1852, provides for the employment of 
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pilots on vessels, propelled in whole or in part by steam, engaged in carry- 
ing passengers in any of the bays, lakes, rivers* or other navigable waters of 
the United States. 

8. This act, as to snch vessels and to that extent, supersedes all State laws as 
to the employment of pilots. 

9; In the constmction of the law of Congress, its operation is not to be restrained 
because of the eadstence of State laws regulating the employment of pilots on 
such bays, lakes or rivers. There is no presumption that Congress did not 
intend to abrogate the State law. On the contrary, the power being prima- 
rily in Congress, and only exercised by the States by the sufferance of the 
former in case of conflict, the presumption is rather the other way. 

Deadt, J. The libel in this caiise was filed on the 27th of 
March, 1861, and, after the formal allegations, avers that the 
libellant, on the ITth of March, 1861, and thereafter, was a 
duly licensed pilot, for the Columbia Biyer bar, according to 
the laws of Oregon, and attached to the pilot-boat Oalifomia, 
on said bar. That on the said 17th day of March, the libel- 
lant boarded the said steamship Panama ^^ just outside" said 
bar, and offered his services as pilot to conduct said steamer 
over said bar to the port of Astoria, in Oregon. That the 
said steamship at the time was bound in, and the said libel- 
lant was the only duly authorized pilot on board said steam- 
ship on the said day, and the first pilot who offered his ser- 
vices to her that day outside the bar. 

That on the 22d of March, in the year aforesaid, the said 
steamship being bound outward, the said libellant hailed said 
steamship at the port of Astoria, and offered his services to 
conduct said steamship as pilot, across said bar to the sea. 
That libellant was the first pilot who offered his services to 
said steamship on said ^^ occasion," and that there was no pi- 
lot on said steamship ^^ at the time." That said steamship, 
when inward bound, on said 17th of March, drew fourteen 
feet of water^ aud that libellant is entitled to full pilotage 
therefor, the same being twelve dollars per foot, in all, the 
sum of $168. That when outward bound, on the said 22d 
of March, she drew thirteen feet of water, and that libellant 
is entitled to half pilotage therefor, the same being six dol- 
lars per foot, in all, the sum of $78. That said sums of money 
remain due and unpaid to libellant. 
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Upon the filing of the libel, prooeifl was iBSued upon which 
the Bteamship was arrested, and on the same day she was dis- 
charged, on the stipulation of John H. Conch and C. H. 
Lewis. Afterwards, on May the first, of the year aforesaid, 
Benjamin Halladay and £• Flint filed a claim and answer as 
owners of. said steamship, and admit the allegations of the 
libel, except as follows : They deny that the libellant " was 
daly authorized according to law, that is, according to the 
laws of the State of Oregon and the statuieB of the United 
States^ in such case made and provided, to pilot ocean-going 
steamships carrying passengers, lliey deny that the libel- 
lant was the first pilot who offered his services to said steam- 
ship on the 17lh day of March, or on llie 22d day of March 
aforesaid, and therefore that the libeUant is not entitled to 
receive the said sums of money for pilotage. The answer 
then avers, ^^ that at tiie time the libellant boarded the steam- 
ship outside the bar, Moses Bogers, a pilot duly authorized 
and licensed, in accordance with the statutes of the United 
States 9A first pilot on steamboats, to pilot steamboats carry- 
ing passengers on the waters of the Columbia bar, coast and 
Fuget Sound, and to San Francisco, California, was on board 
the said steamship Panama, and had charge and control of 
her as pilot," and ^^ that said Moses Bogers did pilot said ship 
on the above occasion, from the high sea over the Columbia 
bar to the port of Astoria." That at the date aforesaid, said 
'^ Sogers was a duly licensed bar pilot, according to the laws 
of the territory of Washington," regulating ^^ pilotage on the 
Columbia Biver bar and Shoalwater Bay, passed February 
38th, 1854." That on the 22d of March, 1861, said '' Moses 
Bogers was the first duly authorized and licensed pilot accord- 
ing to law, to take charge of and pilot an ocean-going steam- 
boat carrying passengers, who offered his services to the 
master of the Panama, and that said B<^fflns did on that day 
go on board of said steamship, take charge of, and pilot her 
across the bar to sea." That said vessel is an ocean-going 
steamship, propelled, in whole or in part, by steam ; and that 
on the said 17th and 22d of March, the said steamship was 
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prosecnting a voyage from the port of San Franoiflco to the 
port of Portilandy and that on such voyage she was employed 
in carrying freight and passengers. 

On the first of Jnly thereafter, the libellant filed an 
amended libel, and admits that on the said 17th of Maroh 
said Sogers, ^^ a person pretending to be a duly authorized 
pilot, was on board said steamship Panama," and piloted her 
across the bar to the port of Astoria, bnt avers that libellant 
offered his services before Bogers did. Admits the same as 
to the voyage out on the 2Sd of March, and avers that libellant 
^^ hailed the said steamship, and offered his services as pUot," 
before Sogers did. That said Bogers pretends to be an au- 
thorized pilot by virtne of a license from one Pitfield, ^^ a person 
pretending to be a snpervising inspector of the fourth district 
of the United States." lliat " if said license is genuine," it 
does not authorize said Bogers to pilot steamships over the 
Columbia Biver bar. Admits that Bogers, at the dates afore- 
said, had a license as pilot on the Columbia Biver bar from 
the board of pilot commissioners of Washington Territory, by 
virtue of the said act of 1854, of said territory ; but avers 
that Bogers never performed the conditions imposed by said 
law, and on that account said license never took effect. That 
said act of 1854 has long since been repealed, and that all 
licenses issued under it became void on such repeal. Admits 
that the steamship Panama is an ocean-going vessel, pro- 
pelled, in whole or in part, by steam, engaged at the dates 
aforesaid in carrying freight and passengers between San 
Francisco and Portland, and avers that she also sails to the 
port of Yictoria, in British Colombia, and that she was regis- 
as a ^^ vessel trading to and with a foreign port," 

From the evidence, it appears that the libellant was con- 
stituted a bar pilot of the Ck>lumbia Biver bar, under a law of 
the State of Oregon, " approved October 17th, 1860," by a 
warrant from the ^^ board of pilot commissioners," bearing date 
January 22d, 1861. That Moses Bogers was constituted a 
bar pilot of the Columbia Biver bar under a law of Washing- 
ton Territory, passed February 28th, 1854, by a warrant of 
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the ^^ board of pilot commissionerB " of that territory, bearing 
date ^^ Janaary ISth, 1860." In the argomenit for libellant 
it is contended, that this warrant is without legal effect, be- 
canse it is said that Rogers did not giye bond, or keep a soita- 
ble boat on the bar. Sogers is not a party to this suit, and the 
steamship cannot be held liable for any want of authority on 
his part as pilot, which is not apparent The exhibition of 
his warrant entitled him to be treated, and requires the ship 
to receiye him, via prima faoie a pilot. By the law of Wash- 
ington Territory he ^^ is authorized to take charge of any yessel 
requiring his services, but shaU first show the master his war- 
rant." Upon the production of the warrant by Sogers the 
master had a right to presume that the conditions of his ap- 
pointment (if any were made) had been complied with to the 
satisfaction of the commissioners, who, by law, have complete 
control of the subject, and may suspend or remoye any pilot, 
^^ and appoint another in his place.'' It is true, that the law 
of 1854 requires a pilot, ^^ before entering upon the duties of 
his office, to give bond to the commissioners." But it does 
not require, or allow, that he shall keep the bond to exhibit, 
or that the warrant shall show upon its face that the bond is 
giyen. The law does not expressly say that the bond shall 
be giyen before the warrant issues, or at the time ; but it is 
fair to presume that it so intends, and the commissioners who 
take the bond would require that it be so done. Besides, the 
pleadings, on the part of the libeUant, do not all^e any 
specific condition or act that Sogers failed to perform. The 
amended libel avers, that the libellant '4s informed and be- 
lieves said Sogers never fulfilled the conditions imposed by 
said law, and upon the fulfilment of which said license was 
to take effect" This allegation is altogether too indefinite and 
uncertain to put the claimants upon the proof of any thing in 
relation to such conditions. The amended libel also alleges, 
that the pilot act of Washington Territory of 1854 '^ has long 
since been repealed," and that eaid warrant, on that account, 
<' is now utterly void, and of no effect." The fact appears to 
be, that on January 31st, 1861, the fourth section of the act 
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of 1854 was repealed, a&d another eection enacted in its place, 
requiring each pilot to keep a boat on the bar " of not less 
than fifty tons burden," while the fourth section of the act of 
1854 only required the pilot to keep such boat ^^ as the com- 
missioners might approve." This was no repeal of ths law as 
such, and in no way makes the warrant before granted to 
Bogers *^ void^ and of no effeetP It only imposed a fixed rule 
on the pilot in relation to the kind of boat he should keep, 
instead of leaving it to the discretion of the commissioners as 
before. But it is farther insisted, on the part of thelibellanty 
that a territory has no authority to pass pilot laws, and that 
the warrant to Bogers is invalid on that account. The argU' 
ment proceeds upon the assumption that the act of Congress, 
August 7th, 1789, graaiU the power to States to pass pilot laws, 
and that as territories are not included in the word States^ they 
have no power to legislate on the subject. Admitting this 
position, for the sake of the ai^ument, I do not think the con- 
clusion follows. The power to govern the territories subject 
to the constitution is in Congress. It may do it mediately or 
immediately ; either by the creation of a territorial govern- 
ment, with power to legislate for the ta*ritory, subject to sach 
limitations and restraints as Congress may impose upon it, or 
by the passage of laws directly operating upon the territory 
without the intervention of the subord inate government. The 
act organizing a government for Washington Territory de* 
dares, that ^^ the legislative power of the territory shall extend 
to all rightful subjects of legislation not inconsistent with the 
constitution and laws of the United States." A rightful sub- 
jeet of legislation is a subfect which, from the nature cf things, 
the course of experience, and the genius of our government^ 
properiy belongs to the legislation to regulate and conixol, as 
distinguished from those subyecta which properly pertain to 
the judicial and executive departments of the government. 
Pilots and pilotage are as peculiarly the subjects of legislation, 
and have been from their earliest history, as any subject ever 
embraced in the laws of a territory. Unless Congress has 
specially prohibited the territory from the passage of such 
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laws, it m&jr pass them under that g^nmt of power. Ko Buch 
prohibition ia shown or pointed out, nor can it be. But the 
act of 1789 was not a grant of power from Oongrese to the 
States to kgislate on the subjiBct of pilots and pilotage. The 
power is concurrent in the State and Federal gOYenuhent 
until exercised hj the latter, and then, and to the extent exer- 
cised, it becomes ^sclnsiye. If the power was exclnsiTdj in 
the Federal government, Congress eauld not grant it to the 
States, and being concurrent, there is no need of it. Accord- 
inglj, it has been substantiallj held, that the act of 1789 is a 
mere legislative recognition at the concurrent power of the 
State. {Cooley v. Board of Wardensj 13 Bow. 299^ The 
warrant of Bogers is further objected to^ because it is headed, 
^^ Temporarj." The word is superfluous ; but if it hare any 
legal eflTect, it is the same that the law would attach to llae 
warrant without it, that is, that the partj held it daring the 
pleasure of the commissioners. It his nev^ been revoked as 
far as appears. 

I conclude, from these premises, that the pilot laws of 
Washington Territory are valid and binding, and that Hoses 
Rogers was a duly authorised pilot foif the Columbia bar, 
on the 17th of iMarcb, 1861, when the Ubellant boarded the 
Panama. By the law of Oregon, the first pilot that '^ offers 
his services outside of the bar'' to a vessel bound inward is 
entitled to fall pilotage, whe&er his services are ac6epted or 
not, and to one bound outward, half pilotage. Did die libel- 
lant or Bogers first offer his services on the 17th of Maa*di ? 
It is substantially admitted by the pleadings that tibe libellant 
was the first pilot that boarded the Panama outside the bar, 
and fnoim the evid^ice, it satisfactorily appears that Bogers 
was on board at the time, hired by the month, to run on 
board as pilot between the ports of San Francisco and Port- 
land, and that he brought the steamship over the bar as pilot 
on the occasion in question. Under these dreumstances, is 
Bogers to be considered as a bar pilot, tendering his services 
to the Panama before the libellant I think while Bogers 
holds the warrant, in a suit between third persons, he must 
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be condidered. If he were a party to the suit elaiming com* 
pensation as pilot, it might poBsiblj be Bhown that he does 
not remain on the bar and cruise for vessels, with a sufficient 
boat, &c. But evea then the rule would be of doubtful pro- 
priety. The legislature has confided the administration of 
the law in these matters to the commissioners. Whenever 
they are satisfied that the pilot is evading the law, and using 
his authority to the detriment of the pilot service they can and 
should remove him. This conclusion riders it unnecessary to 
consider whether the act of Congress of the 2d of March, 1837, 
applies to this ease. By that act, the master of a vessel is 
authorized, upon waters that form the conunon boundary be- 
tween two SkUe9^ to take a pilot from either ; and in that case, 
he is not bound to take the first pilot that offers, but may 
take one authorized by the other State, although he offer his 
services subsequently. Whether the word StaUj as used in 
the statute, should be construed to include a territory, is not 
free from doubt. The case is certainly within the mUolUef in- 
tended to be remedied by that act, and, I can conceive, might, 
without any violation of principle, be held within its purview. 
But waiving this question, the libeUant not being the first 
pilot to offer his services to the Panama, as she was bound 
inward, as he alleges iu his libel, is, therefore, not entitled to 
recover any thing on that account. 

Tiie next question is, the claim of the libeUant for half 
pilotage on the outward-bound voyage. I find from the evi- 
dence, that on the 22d of March, between upper and lower 
Astoria, and below the custom-house, as the Panama was 
proceeding to sea, the libeUant rowed out into .the stream, 
haUed the Panama, and offered his services as pilot. That 
the master of the Panama paid no attention to him, but pro- 
ceeded with the vessel some three or four hundred yards down 
the stream, and opposite the wharf at lower Astoria. There 
the vessel was stopped, and Sogers, who appears to have been 
on the shore waiting for the vessel, came on board inmu- 
diatelyy and took charge of her as pUot, and took her out to sea. 
This aU occurred on what is understood among navigators. 
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who freqnent the harbor, as pilot-ground. It doee not appear 
that the boundaries or limits of the pilot-ground have ever 
been defined hy any authoritj, and are only known from 
usage. As a question of fact, I find that the libellant first 
offered his services, and, as between himself and Rogers, con- 
sidered as a Washington Territory pilot, was entitled to be 
employed, or paid half pilotage. But it further appears from 
the evideuce and the admission of the pleadings, diat Moses 
Rogers was duly licensed as a first class pilot of steamboats 
on the 8d day of July, A. D. 1860, under the act of Congress, 
"approved August 80, 1862," by "O. A. Pitfield, super- 
vising inspector for the fourth supervising district." This 
license, by the provisions of the law and its own terms, is to 
continue one year from its date. It is admitted by the plead- 
ings, that the Panama is a steamship engaged in carrying 
passengers, and this brings her within the description or class 
of vessels provided for in the act of Congress, entitled ^^ An 
act to provide for the better security of the lives of passengers 
of vessels, propelled, in whole or in part, by steam." " Ap- 
proved July 7, 1888," and the " Act to modify" the same, 
^^ approved March 8, 1848," and the act amendatory thereof, 
entitled, " An act to amend an act, entitled an act to provide 
for the better security of the lives of passengers on board of 
vessels, propelled, in whole or in part, by steam, and for other 
purpaeesJ^ The act of 1888 provides for the inspection of 
hulls and boilers. The act of 1843 provides, in addition, that 
such vessels shall be provided with means of steering that 
may be available in cases of fire. The act of 1852 completely 
supplies the provisions of both acts on these subjects, and 
then provides for the ^^ other purposes" suggested in the title 
of the act. Among these appear to be the employment of 
engineers and pilots on board of such vessels, ^^ instead of the 
present eyetem of pilotage and mode of employing engineera.^^ 
The act provides for a board of inspectors who shall examine, 
classify and license accordingly, ^^ all engineers and pilots of 
steamers carrying passengers." 
That ^' it shall be unlawfal for any person to employ j or kdj 
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person to s&rve^ as engineer or pilot on any snch yessel, who is 
not licensed by the inspectors ; and any one so offending shall 
forfeit one hundred dollars for each offence." For the libel- 
lant, it is contended, that Congress did not intend, by the 
provisions of this act, to supersede the existing State laws on 
the subject of pilotage ; because, it is said, the act does not 
expressly so declare ; because of the inconvenience that would 
result from such construction ; and, because it being emi- 
nently proper and necessary that the States should control 
this subject themselves, it is not to be supposed that Congress 
would interfere with it. 

■ 

The constitution gives Congress power to regulate com- 
merce. (Art. L, sec, S*) This includes the power to regulate 
navigation, and pilot laws are regulations of navigation. In 
the case of Cooley v. Board of Wardens^ 12 How. 315-16, 
the Supreme Court says : " That the power to regulate com- 
merce includes the regulation of navigation, we consider seir 
tied. And when we look to tho nature of the service per- 
formed by pilots, to the relation which that service and its 
compensations bear to navigation between the several States, 
and between the ports of the United States and foreign coun- 
tries, we are brought to the conclusion, that the regulation 
of the qualification of pilots, of the modes and times of offer- 
ing and rendering their services, of the responsibilities which 
shall rest upon them, of the powers they shall possess, of the 
compensation they may demand, and of the penalties by which 
their rights and duties may be enforced, do constitute regu- 
lations of navigation, and consequently of commerce, within 
the just meaning of this clause of the constitution." The 
power of Congress in the premises cannot be questioned. As 
to its inteTU^ there is no limitation in the words of the act. It 
speaks of all " such vessels," wherever they may be, whether 
upon bars, bays, rivers or inlets. As to the argument from 
inconvenience and the impropriety of superseding the State 
laws, I cannot ^gree with it. The acts of Congress within its 
power are not to be restrained in their import, or limited in 
their operation, because it can be supposed or shown that 
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some State law is thereby rendered itioperatiTe^ or that tho 
State prefers some other system, whieh she thinks preferable. 
The law of Congress is paramount, and all State legislation 
which is inconsistent with its terms,^ liberally and fieurly coQ^ 
gtrued^ mnst yield to it. Nor is it true that there is any pre- 
sumption in favor of the State law and against the law of 
Congress, which, in doubtful cases, would determine the ques- 
tion in favor of the State law. Sut on the contrary, where, 
as in this case, the power is primarily and inherently in Con- 
gress, and is only allowed to the State by the sufferance of 
Congress, the presumption should be the other way. The wi»^ 
dom of the law was a question for Congress, and not for the 
court or the State, to determine. I think the act intended 
just what it says, ^^ to change the system of pilotage for vessels 
spoken of, so that instead of the present system^ the follow* 
ing regulations shall be observed.'^ That is, one to take the 
place of the other. What was tixQ present system at the date 
of the law ? It was the pilot laws of the States regulating 
pilots and pilotage upon the bays, lakes and rivers within 
their several jurisdiction. It did not extend to the high seas. 
This was the system which the regulations of the act of 1852 
as to steamboats were to be ^^ insteacP^ of, that is, in lieu of, 
to take the place of. Is the Columbia River bar exempted 
in any way from the operation of these general words ? If so, 
I cannot see it. The new regulations are to take the place of 
the then existing system throughout the United States. Be- 
cause the State has a system of pilotage there with which this 
^^ regulation" interferes, so far as steam-vessels are concerned, 
is no reason why the bar should be exempt from the law. If 
it were, the proposition would be reversed, and the act of 1852 
should read, the '^ following regulations" shall be observed, 
instead of the present system, (that is. State pilot laws,) only 
where the present system does not exist. There can be no 
question but that the act of 1852 applies to the whole route, 
and every part of it. It is made a crime for the master of 
any such vessel to employ any one as a pilot unless licensed 
by the United States inspectors, or for any one not having 
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such a license to be so employed. For the greater security 
of Hfe, it seems to have been the intention of Oongress to no 
l<Higer leave the subject to the conflicting, contradictory and 
ineiBcient l^slation of the several States, but to provide a 
uniform authority for examining and licensing steamboat 
pilots ; men who were not merely acquainted with the chan- 
nds, rodks and shoals of a particular route, but who were well 
acquainted with the machinery, motion and motive power of 
steam-vessels, and knew how to control them and guide them 
under any and all emergencies. A bar pilot may be a good 
seaman, and intimately acquainted with the currents, tides 
and shoals of a particular pilotage ground, but this alone does 
not render him a competent or safe person to take charge of 
a vessel propelled by steam. Again, the difficulty suggested 
by counsel for libellant, that pilots licensed by liie inspectors 
might be ignorant of the channels on particular pilot grounds, 
is possible, but not very probable. The inspectors are to 
inquire diligently into the qualification of the applicant, and 
may call third persons before them as witnesses. The inspect- 
ors are appointed for collection districts, and their licenses 
are for routes withia that district, where they may reasonably 
be supposed to have as much local knowledge and means of 
information as a board of pilot conuuissioaers of the State. 
No inspectors have been appointed for this State, and the 
duty has devolved upon the supervising inspector living upon 
the Atlantic coast. Under this state of things, it is not to be 
expected that the law would be very thoroughly administered 
in the examination of pilots and engineers ; but doubtlesetOon- 
gress will provide for inspectors in diis collection district, and 
that difficulty will be obviated. The law only so far abrogates 
the State law as to require that a steam-vessel carrying pas- 
sengers shall have a pilot licensed by its authority, and to 
prohibit any pilot without such license from serving as pilot 
on such vessel. The compensation of pilots, the mode and 
manner of offering their services, until Congress sees proper 
to provide for thein, still remain legitimate subjects of State 
legislation. The bar pilot, licensed by the State, may apply 
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to the United States inspectors for license to pilot steam-ves- 
sels, and, if fonnd competent, and licensed, [maj pilot snch 
vesseL The libellant, then, although he first ofiered his ser* 
yices to the Panama, as she was outward bonnd, is not en- 
titled to recover his claim of half-pilotage. The law of the 
State under which he claims, as to the Panama, was void* 
He was prohibited, under a penalty of one hundred dollars^ 
from being employed on the Panama as pUot, and the master 
in the like sum from employing. The decree of the court will 
be, that the libel be dismissed, and that claimants recover of 
the libellant and his sureties their costs. 



O. H. CarUer^ for libellant 
D. Logan^ for claimants. 



David WALma v. The Sloop Chbibtina. 

United States District Court for the District of Oregon. — 
Oause^ Oiml and Maritime, for the Subtraction of Wages. 

SnoiAL TiBM, FnavAET 8, 186S. 

Deadt, J. The libel in this cause alleges, that the libel- 
lant shipped as a seaman on the sloop Christina, at Port 
Townsend, in W. T., on the 28th of October, 1861, on a voy- 
age from said port to Eellingham Bay ; thence to Portland, 
in Oregon, and back to the port of departure. That the con- 
tract of shipment between the libdlant and the master, 
George Thompson, was, that the schooner should proceed to 
Portland, and that there the said master should purchase a 
cargo of apples, and return with the same to Port Towns^id, 
and that libellant should have one-third of the profits of said 
cargo of apples for his wages. That no shipping articles 
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were signed. That the vessel proceeded to Bellingham Bay 
and Fordandy in ballast, and arrived at the last-named port 
about the 20th of November, 1861. That the master did not 
purchase the cargo of apples, but kept the sloop lying at 
Portland until the ITth of December, 1861, when she left on 
a voyage to Shoalwater and elsewhere, without notice to the 
libellant, and without the payment of his wages. That the 
libellant remained on the sloop from the 28th of October 
aforesaid, until the 17th of December, 1861, and during 
that time was obedient to the orders of the master, and per- 
formed his duty as a seaman. 

The answer of the master, intervening for the owner, J. K. 
Thomdyke, alleges, that it is not true that the sloop, at the 
time of her departure, was bound on a voyage to the ports 
mentioned in the libel, or either of them. That it is not true 
that the master agrieed with libellant to purchase a cargo of 
apples at Portland, and return with them to Port Townsend, 
and give libellant one-third of the profits for his wages. 
That the sloop left the port of Portland, as alleged by libel* 
lant, for Shoalwater Bay ; but that the master gave libellant 
notice of such sailing, and libellant refused to go. That the 
sloop sailed from Port Townsend, on a general coasting 
voyage, to go wherever the interest of trade might require. 
That libellant was to have one-third of the profits for his 
wages, and that it was not stipulated between the master and 
libellant otherwise than this. That up to the time the libel- 
lant left the sloop, the freight had not paid the expenses, and 
the libellant is not entitled to any thing. That the sloop is a 
coasting vessel, of thirteen and f ) tons burden. 

The master and two seamen of the sloop, Quaile and 
Fisher, were examined on behalf of the libellant. Ko wit- 
nesses were examined on behalf of the claimant. Quaile 
sailed in the sloop from Port Townsend, and Fisher was 
shipped just before the sloop left Portland for Shoalwater 
Bay. The master is the principal witness. His statements, 
on the stand, do not harmonize, in some material respects, 
with the allegations of his answer. Besides, the transaction 
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inyolves his own conduct, and the motivcB therrfor, to that 
extent, that the court is inclined to take his statements more 
strongly against himself, where they admit of doubt In the 
answer, he denies, unequivocally, that the libellant shipped 
for a voyage to Eellingham Bay ; thence to Portland ; and 
thence back to the port of departure, or either of them. On 
the stand, he admits &at the sloop sailed for Portland, to 
touch at Bellingham Bay, and that he expected to load witii 
coal, at the latter port, for Portland ; but did not obtain it, 
and proceeded in ballast to Portland. Also, that he ex- 
pected to meet a draft at Portland, with which he intended 
to buy a cargo of apples, or something else, and return with 
them to Port To wnsend or Victoria. That the draft was not 
sent to him at Portland, or he would have done so. It ap- 
pears from the testimony of the master and Quaile, that 
when the idoop was about to sail, the libellant was at Port 
Townsend, and the master asked him if he would go wxdi 
him on the sloop to Portland. Tbe libellant replied in the 
affirmative, and went aboard, as far as appears, without 
stipulation as to the terminus of the voyage, other than that 
implied in the engagement to go to Portland, and without 
any stipulation as to tbe rate or mode of payment of his 
wages. The master further says, that after being at sea four 
or five days, he told Waling that he expected money at 
Portland, to buy a cargo of apples ; that he expected to take 
them to Port Townsend ; and that he was to have one^third 
of the profits of the voyage ; and that he would give Waling 
the same; which was assented to; but insists that this un- 
derstanding was subject to his own discretion to go any- 
where else upon a general trading voyage on the coast, and 
that there was no understanding how long libellant should 
remain on board. Quaile says, that after the first hiring at 
Port Townsend, he heard the master tell Waling that he 
would give him the same wages that he got himself. That 
he heard nothing about apples ; but did hear the draft men- 
tioned. When this took place he does not state; but it 
is fair to presume that, so far as it goes, it refers to the 
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converfiatioii mentioned by the master four or five days 
at sea* 

The master testifies that he did not get the draft at Portland, 
and in consequence did not purchase the cargo of apples, and 
sail with them to Port Townsend, as he contemplated, or 
might have done. That after remaining at Portland until 
the 17th of December, 1861, he took a cargo on freight for 
Shoal water Bay, with the intention to return to Portland with 
a cargo of oysters. That on that day, in the afternoon, he told 
Waling of the intended voyage, and that he might sail in ten 
minutes, or three days, and that when the sloop was ready he 
intended to sail, if he went alone. That Waling might go if 
he wanted to, but that Waling refused to make the voyage. 
In the course of the evening of that day, it appears that a 
conversation occurred at Shelly's store, between the libellant, 
his proctor, the master and Mr. Shelly's clerk ; from which, 
although it does not distinctly appear, it is pretty evident 
that the libellant contemplated arresting the sloop for his 
wages, and that the master and Mr. Shelly's clerk were 
aware of it, or suspected it. At that time the master said, in 
the presence of the libellant, that he would sail in the morn- 
ing. Afterwards, he says, that the clerk advised him to sail 
that night, and he did sail about eight o'clock in the evening. 
The wind was very light, and they sailed and drifted down 
that night to Sauvie's Island, a distance of about eight miles, 
and there laid by until the forenoon of the next day, when 
they proceeded down the Columbia River to sea, with a light 
wind, and pulling and drifting part of the way. There was 
a strong current in the river, and no perceptible tide. The 
libellant's clothes were on board the sloop at the time of sail- 
ing, and were left with some one on a steamboat alongside. 
The libellant was not aboard the sloop that afternoon. 

From all the evidence — ^the nature of the circumstances 
considered — ^I think the fact is, that while it appears to be 
true that the sloop left in the night, without wind or tide, or 
other ordinary inducement for such time of sailing, it was not 
to prevent Waling from going on the contemplated voyage 

Vol. L 28 
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to Sboalwater, but to avoid being arrested at the Boit of 
Waling for his wages from Port Townsend to Portland. I 
think it appears sufficiently that Waling bad already declined 
to make tbe particular voyage. Assuming ibis to be tbe 
fact, what effect does it have upon the libellant's claim for 
wages f This depends upon the nature of the hiring. It 
appears that the first contract, on shore, at Port Townsend, 
was simply a shipping as a sailor, to go to Portland, without 
any agreement as to the mode of payment, or the amount of 
the wages. 

Upon this state of facts alone, the libellant was not bound 
to proceed with the sloop any further than Portland, and was 
entitled to the customary wages for the voyage performed* 
The maxim, '^ that freight is the mother of wages," would not 
apply, because having sailed in ballast for Portland, no freight 
could have been expected to be earned. It is true that the 
sloop touched at Bellingham Bay, with the intention of taking 
on coal for Portland, if to he had; but I think this was a mere 
incident of the voyage, without changing substantially its 
general direction or character. It is most reasonable and 
just, in the application of this rigid maxim, to regard the 
voyage as one to Portland in ballast. 

The only remaining question to consider, is the agreement, 
said to have been at sea, by which the libellant was to have 
one-third of the ^ofits of the voyage to Portland and back to 
Port Townsend, in lieu of wages. It is very evident that 
whatever might hove been the ultimate intention of the mas- 
ter, as to the nature and limit of the voyage, that the impres- 
sion made on the mind of Waling by his representations was, 
that he, Waling, would make and receive one-third of the 
profits of a specific voyage, after reaching Portland ; that is, 
from that port to Port Townsend, with a cargo of apples, to 
be purchased by the master on account of the sloop ; and in 
this sense it must be understood and taken against the mas- 
ter. And notwithstanding the statements of the master, in 
his evidence, it is hardly probable that he had any otier 
Intention at the time. 
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Such being the case, the voyage and the venture were alike 
broken tip, by the failure to purchaae.the cargo of apples, and 
canry them to Poirt Townseud. The libellant was not bound 
to proceed on the new voyage, or take a shai^ in the new 
venture to Shoalwater Bay. Neither does the maxim, '^ that 
freight is the mother of wages," apply to this aspect of the 
case; because, although no w«^ were earned up to the 
time that libellant left the sloop, there might have been, had 
the agreement heea carried out by the master, and the cargo 
of apples purchased. The master also says, that the libellant 
was at liberty to leave when he pleased. This statement is 
hard to reconcile with the statement that he (Waling) agreed 
to go on a specific voyage, on shares. 

But, if this contract at sea was really made, as claimed to 
have been intended by the master, then it may be said, that 
it is a very indefinite edition of a class of shipping contracts, 
which have been severely animadverted upon by the English 
and American courts of admiralty. For instance, where the 
shipping articles specify a voyage from a certain port to 
another, ^' and eleewhere.^^ In some instances, where justice 
to the sailor required it, such a provision has been held to be 
void. The master, in this case, says, that notwithstanding 
the designation of certain ports, and the representations of 
specific arrangements for cargo, he was at liberty to go where- 
ever the interests of trade might require. If this be so, and 
valid, then the libellant was tied to the deck of this particu- 
lar vessel, as long as she remained above water, if the master 
saw proper to keep on coasting wherever the general interests 
of trade might require, unless he should desert, and thereby 
forfeit his earnings. Besides, this contract is open to another 
objection. It does not appear to be regular or proper for a 
master to enter into new and special contracts with his sea- 
men, after the voyage has been commenced, and while at sea. 
The relation between master and seamen, on board ship at 
sea, is such, that the parties do not deal upon equal terms. 
Such contracts, if not absolutely void, should be closely scru- 
tinized, and if seriously prejudicial to the interests of the 
mariner, be disregarded. 
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The libellant, then, in any view of the case, is entitled to 
recover the customary wages, from the time of sailing from 
Port Townsend, the 28th of October, 1861, nntQ the sloop 
departed on the new voyage to Shoalwater Bay, on the 17th 
of December, 1861. The cnstomary wages, as shown by the 
proof, is thirty dollars per month. For a period of one month, 
and two-thirds, Uiis would be fifty dollars. 

Decree accordingly. 

MeQraw^ for libellant 



MUehdy for claimant 



INDEX. 



A. 

ABANDONMBNT. 

1. Ko particalar time is necessary to 
establish an abandonment of land to 
the public Ptarrith y, Stephitu «t 
al. 59 

8. It is sufficient if it be used by the 
public, with the assent of the owner, 
for snch a time that an intermption 
would be an injury. Each case de- 
pending upon its own droumstances. 

lb. 

ADMINISTRATORS. 

1. Claims, presented to an administra- 
tor or executor against an estate, 
must be yerified by the claimant. 
Zaeharyr. Chan^en, 821 

2. Administrators, executors and guar- 
dians are the eUdmanU of the estates 
of decedents, and persons whom they 
represent. A. 

8. Where there is no Ugal preittUmerU 
of a claim against an estate, it is a 
bar, after the expiration of the statu- 
tory time for presentment, to suit 
upon said daim. j^. 

AQSNCT. 

1. Principal bound by the acts of his 
agent Principal must adopt or reject 
the acts of his agent as an entirety. 
OoUman y. Stark, 116 1 



2. A deputy or agent must transact 
business in the name of his prind- 
paL DanmMHi y. Story, 2f 2 

AMEKDMEKT. 

1. Judgment for failure to answer a 
complaint^ amended after a de mur rer 
thereto was sustained, is erroneous, 
if the record does not show that the 
defendant had notice of the amend- 
ment Tolmu y. Otchin, 95 

2. The court below might amend the 
record during the term, and make it 
responsiye to the facts. SoweU y. 
StaU, 241 

8. The allowance of amendments to a 
yerification rests in the discretion of 
the C^cuit Court, and cannot be re- 
yised here. Bhmehard et al. y. Ben- 
mU et al. 828 

4. The amendments, in appeal, con- 
templated by the statutes, are such 
only as operate to perfect informal 
pleadings or imperfect issues. Cain 
y. Hardan, 860 

APPEAL. 

1. When, in a contest about a ferry, the 
county commissioners dedde against 
the right of the owner of the land, 
he may appeal to the IMstrict Court 
CarMtTB y. WheeUr, 194 

2. Time and mode of taking sudi ap- 
peal i}. 



438 



INDEX. 



8. Under the Btatates of this State, 
r^g^olatiDg appeals from justices of 
the peace to the CSrcuit Courts, the 
filizig of notice of appeal with the 
justice, and serving a copy on the 
adverse party, also, filing and exe- 
cuting a sufficient bond, are condi- 
tions precedent to an appeal, and 
must be complied with within twenty 
days after rendition of judgment by 
the justice.— ITtfU; That in de&ult of 
these conditjona the C&rcuit Court 
had no jurisdiction. Strang y» Kfiih, 

812 

4. In the absence of any limit of time 
when appeals must be taken from 
the land office in Oregon to the gepr- 
eral land office, the courts will infer 
a TtmnMe time. Moon 7. IXild^, 

817 

0. Appeals lie in all cases from final 
decisions in courts of justices of the 
peace, and in County Courts— and 
that the remedy by certwrari is con- 
current. Bhnehard9tal,y.£efmstt 
Hid. 828 

6. When an appeal bond is signed by 
* a finn as suiwties for the appeal, the 
execution of auch bond is not within 
the scope of the partnership busi- 
ness; and the partner who signed 
the firm name is alone liable, unless 
the other partner assented — ^if both 
assented, then both are liable. Ohar- 
man et al, y. IfeLane, 889 

i7. In an appeal fr«m the County Court 
to the (^cuit Court, the latter court 
Jias authority, when the judgment 
.i^pealed from is affirmed, to enter 
judgment against both the principal 
and the surety in the appeal bond. 

lb. 

8. In an appeal from the County Court, 
where the defendant was defaulted, 
.under the statutes of this State, he 



could not be allowed to put in an an- 
swer in the CSrcuit Court for the 
first time. Cfain t. Harden, 860 

9. In all appeals from the County 
Courts, no other or different issues, 
than those upon which judgment 
was riBudered in the court below, 
can be heard in the appellate court. 

lb. 

AFPEAHANCE. 

Where a party defendant not served 
appears, and offers to file an answer, 
or for any other purpose, such ap- 
pearance will be considered equiva- 
lent to service. JRoffue JRiver Jtfm- 
ing Co. V. Walker, 841 

ATTACHMEirr. 

1. The attachment act of 1849 is not 
repealed by the attachment act of 
1851, except so to as they conflict. 
Both are to be taken as one statute. 
Winter et al. v. Jfortan, 42 

2. In an action on a forthcoming bond, 
given in an attachment suit, under 
the act of 1861, it is no answer to 
say that the defendants "surren- 
dered themselves to the process of 
the courts in that Buit^ JiTorUm v. 
WinteretaL 9Y 

8. A reMivery undertaking, executed 
In pursuance of section 129 of the 
statute relating to attadiments, is 
discharged by the seiaure of the pro- 
perty therein specified upon attach- 
ments in other suits, by the sherifl^ 
to whom the undertaking was exe- 
cuted. J)unean v. 7%oma$ et al. 814 

4. The undertaking, provided for in 
sections 146 and 147 of the attach- 
ment law, operates as an absolute 
discharge of the property frt)m at- 
tachment, lb. 
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AWARD. 

Judgment on an award, made by 
referees, after the time for making 
flnch award had expired, is errone- 
ous. Eoniuer, Jenninff$ Jb Co, y. Oof- 
fin, 99 



B. 



BILLS OF SALE. 

An absolute bill of sale, nnaccompar 
nied with delivery of the property, 
is yoid as against the creditors of the 
Tender at common law. JfonrM y. 
MMM$$}f H al. 186 

BONDS. 

1. In a suit on a forthcoming bond, 
given in an attachment suit, under 
the act of X851, it is no answer to 
Bay that the defendants "surren- 
dered themselves to the process of 
the court" in that suit. J^orftmv. 
Winter it ai. 97 

2. The dissoluldon of an injunotian is a 
t^K^tt^i breach of the injunction 
bond. St^nt v. Oaton, 100 

8. A recognizance to appear at the next 
term of the District Court for Benton 
County, taken under the territorial 
act of December 10th, 1806, entiUed 
"An act to conform the practice of 
the courts to the act of Congress of 
August 16th, IBM," is good. The 
sittings therein provided for are Dis- 
trict Courts, and the duration of each 
sittlDg is a ''term.** CNrdr. State, 

808 

4. A re-delivery undertaking, ezcuted 
in pursuance of section 129 of the 
statute relating to attachments, is 
dischai^ged by the seizure of the pro- 1 



perty therein specified upon attach- 
ments in other suits, by the sheriff, 
to whom the undertaking was exe- 
cuted. Duncan v. THcmat et al, 814 

5. Such seizure, within the time allowed 
for re-delivery, is tantamount to a 
re-delivery. 76. 

6. The undertaking, provided for in sec^ 
tions 146 and 147 of the same statute, 
operates as an absolute discharge <tf 
the property from attachment. Jb. 

BROKERS. 

1. The diarter of Portland provides, 
'* that the mayor and common coun- 
cil shall have power to license, tax 
and regulate brokers, pawn-brokers 
and money-changersL"— ir«M, that 
they have no power to regulate or li- 
cense " the sale of l»Us of exchange," 
when the business is transacted by 
persons on their own account and 
with their own funds. QNeiU v. 
OUy ofParUand, 218 

2. Defend^t, being a salaried agent, 
and not acting for a fee, or rate per 
cent, for oUiers, is not a broker. Jb. 



o. 

« 

CELABTBR. 

The charter of Portland provides, 
** that the mayor and common coun- 
cil shall have power to license, tax 
and regulate brokers, pawn-brokers 
and money-changers." — Held, that 
they have no power to regulate or li- 
cense '* the sale of bills of exchange," 
when the business is transacted by 
persons on their own account, and 
with their own funds. (/Neill v. 
OUy of PvrOand, 218 
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2. Where a cluater for * ferry recites, 
that it *' ahall be subject to the same 
regnlatioiis, Ac, as other ferries are, 
or may lureaJUr he, by the laws, Ac, 
fixing the rates of toll," Ac, the 
rates of ferriage are subject to change 
by ftttore legislation. SUpktm it al. 
Y. FaweU, 283 

COLLISION. 

Where a collinon occurred between 
a steamship g^ing down, and a brig 
coming up the Colombia Rlrer — 
Held, that the steamship was guilty 
of the greater and primary fault 
1st Because she was running dose 
to the larboard shore. 2d. Because 
she was running down stream in the 
night, at full speed, when there was 
danger of meeting other yessels. 
8d. Because she incautiously at- 
tempted to pass between the brig 
and the shore. 8ieam$hip Columbia 
T. Cutler, 101 

COMPENSATION. 

1. Compensation fixed by fttatnte for 
certain serrices cannot be increased. 
Territory T. King, 106 

2. When the statute required the 
board of commissioners for erecting 
a penitcAjiary to haye a secretary, 
without fixing his salary — Jleld, 
that he was entitled to a reasonable 
compensation for his services. Jb. 

CONDITION PRECEDENT. 

Suit cannot be maintained upon an 
obligation to deliver round or hewed 
timber, as the oUigee might choose, 
and of such size and length as he 
might direct, without showing that 
the obligor had been directed as to 
the timber to be delivered. Baker 
V. Sioughion, 227 



SeeAsTKAL, 8. 
WnTDrGS, 6. 

CONSIDERATION. 

A consideration being good as to 
one joint obligor, is good as to the 
others, and cannot be severed. 
Eoxie Y. ffodgii, 251 

CONVEYANCE. 

1. A deed, unacknowledged and unre- 
corded, is good between the partiesw 
Moore v. J%omat et al. 201 

2. A mortgage, attested by one wit- 
ness, will be upheld in ehanoeiy. 75. 

8. Without acknowledgment^ a mar- 
ried woman does not relinquish her 
dower by signing and sealing her 
husband's deed. Ih. 

4. A recorded conveyance of real es- 
tate, not vitiated by fraud, will have 
priority, in all cases, over a co muey 
aetee not recorded. lb, 

5. The express provisions of the stat- 
utes, affecting the authentication of 
deeds, must be etrieUy complied 
with. Knighton r, Smiik, 276 

6. Where premises are to be conveyed 
free from inetanbrance, it is incum- 
bent on the grantor to record re- 
leases of any mortgage, or other 
lien of record. 16. 

7. Parties bound byredtals in deed. 
Oraham et al. v. Meek, 826 

COUNTY CLERK. 

1. Under the statute, the county dark 
ha^ not only ministerial, "but ^iwtt 
judicial powers and duties. State ex 
rel. Blanchard v. Smith, 250 

2. The appointment by him of a depn- 



mDEZ. 



441 



ty, clothed idth sach powers, Ac, 
most be ezpreaaly Miihoriied by 
Btatate. lb. 



COUNTY GOMMISSIONEBS. 

1 A ferry cannot be established by 
the county commissioners for a year. 
Such an order is It nullity. Oattm 
T. StoTU, 89 

2. They can only establish perpetoal 
ferries, and grant perpetual licenses. 

lb. 

8. They may estabUsh as many fiarries, 
and as near to each other, as the 
public necessities require; and they 
are the final judges of snch neces- 
sity, lb. 

4. A board of coonty eommissioners is 
a tribmial of limited jorisdiction. 
RuekU$ y. State, 847 

5. Such board has no mUhority to re- 
quire a sheriff to execute a new 
bend, when a prior one shall be- 
come insufficient; and to declare 
the office vacant, in case of a ffdlvre 
to file such new bond. lb. 



CRIMINAL LAW. 

1. In criminal causes, this court may 
affirm or rererse the judgment, but 
cannot modify it. Howell y. State, 241 

9. The State need do no more than 
to prove tho substantive offence 
charged. Friebie v. StaU, 248 

8. Allegations of tmu, names, dates 
and the like, must be proven as al- 
leged. ShnUy V. Stat€, 269 

4. Criminal statutes are to be strictly 
construed, and not beyond their lite- 
ral and obvious meaning. Horfur v. 
State, 267 



5. Under the statute, imposing, in cer- 
tun offences, a punishment by "im- 
prisonment, not more than one year," 
Ac., which is silent as to the place 
of imprisonment, a sentence, inffict- 
ing punishment by "imprisonment 
in the penitentiary for one year,* is 
error, and must be reversed. lb. 

6. Criminal statutes must bo couBtnied 
in accordance with their natural and 
grammatical meaning. Itemminiffton 
V. StaU, 281 



D. 

DAMAGES. 

1. In an aeti<» for violation of contract, 
where the contract furnishes the 
measure of damages, no other will 
be adopted. Zaehary v. Swanger, 

92 

2. Where one of two must be injured 
by an act done, he who caused it 
should suffer rather than another. 
Coleman v. Stark, 115 

8. Wherethe vendor of personal prop- 
erty is sued for a failure of title^ the 
measure of damages is the price paid 
by the plaintiff. Arthur v. Moi$, 

198 

4. Upon motion for affirmance of judg- 
ment below, with an allowance of 
ten per cent, damages, as provided 
by statute^ when it is uncertain 
whether the writ of error was taken 
in good faith or not, damages were 
not allowed. Chfin v. Banner, Jen- 
ningi A Co. 28« 



DEED. 
See CoNVSTAHOB, 1, 8, 4, 6. 
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DEICAHD. 

A. execated to K a note for pur- 
chase of town lots ; which note was 
sued iipon« The isatiea submitted to 
the jury were — 1st Did the plain- 
tiff abandon his dUdm? 2d. Was 
the note without conmderationt Un- 
der that state of hnAa, the court 
properly refused the CoHowin^ in- 
fltmotioii: "That it wast saUsfto- 
torily appear that Uie defsudaut de- 
manded a oouYeyanoe of the lots, or 
the plea of want of consideratiou 
does not apply.** McOUmev. J%omai^ 

268 



DEMUBEER. 

1. MuKafarioasnesB is a subject lor de- 
murrer« White 4t tO* Y. JkUekn^ider 
ttoL 264 

2. Demurrer will lie for misjoinder of 
parties defendant Ih, 

S. Error in snstMaing a demurrer is 
waived by pleading oirer. Huf- 
WMn ▼. UcDatM, 269 



DILIGENCE. 

Party must use due diligenoe. 
Fat^ ds Cfo. V. Wall, 

DISTEIBUTIOiar. 



W4li, 
296 



A law passed after the death of au 
intestate, but before dlstiibptloQ of 
his estate, oontrolssudi distribution. 
Amutrang v. Ajrwuttomg^ 207 

DISTRICr OOURTa 

A recognisauoe to appear at the 
next term of the District Court for 
Benton County, taken under the 
territorial act of December 10, 1866, 
entitled "An act to oonform the 



practice of the courts to the act of 
CoBgress of August 16, 1866," is 
good. The sittings therein pro- 
vided for are District Courts, and 
the duration of each sitting is a 
"term.** Gird r. State, 808 

DIVOEOE. 

The statute requires only ten dayaT 
service of complaint and notice 
within the State, in suits for di- 
vorce. Roekeeier v. JioekeeUr, 807 

DONATION ACT. 

1. Lauds upon which there has been 
the requisite settlement and cultiva- 
vation, under the provisional gov- 
ernment, though held as town sites 
when the act of 27th September, 
1860, was passed, may be held as 
donations under the act Marlm y. 
TVamltetaL 77 

• 

2. The issuing to daimanii of certifi- 
cates of donation claims belongs to 
the register and receiver of the land 
office ; and in Oregon, they are the 
successors of the surveyo^general in 
this business. Keith v. Cheeny, 286 

8. A settler, with an Indian woman for 
a wife, is a married man within the 
meaning of the fourth section of the 
donation act Vamdolfy, Otis, 168 

4. Eesidence must be determined from 
all the foots and drcumstancss in 
each particular case. Leey.Smumdi, 

168 

6. Heiraofsettlers in Oregon, who died 
prior to September 27th, 1860, can- 
not inherit or hold land by virtue of 
residence and cultivation of their an- 
cestors. Ford Y. Kennedy etal. 166 

6. One in poesesdon of land, ftli^mlng 
under the donation act, cannot be 
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diflposseflaed hj action at law, before 
the completion of his four years' resi- 
dence, when the contest between the 
parties has been determined in isTor 
of the occupant by the surreyor-gen- 
eraL Pin et al. y. MorrU, 280 

DOWER. 

Without acknowledgment^ a married 
woman does not relinquish her dower 
by signing and sealing her husband's 
deed. Jfocr$ v. Thonuu et al, 201 



E. 



ELECTIONS. 

1. The TOtes of a precinct cannot be 
rejected because there was no poll- 
book sent to the county clerk. Day 
T. JTifU, 128 

% Irreg^ularitiies in collecting eTidence 
as to the result of an election, will 
not arail in contesting such result, 
if it can be properly ascertained to 
whom a majority of the legal Yotes 
were given. The office will be award- 
to him who is found to haye.such 
majority. lb. 

8. In a case of conteeted election the 
office will be given to him who has 
the right by the rotes of the electors. 
Teniiory,0xrel Kennedy. FyU, 149 

EQUITY. 

Equity does not interfere where there 
is an adequate remedy at law. WelU, 
Fargo d: Co. v. Wall, 296 

EBBOR. 

1. Error will not be presumed in the 
acts and dedsions of a District Court ; 



it must affirmatively appear from the 
record. OKMyy. Territory, 61 

2. Judgment for failure to answer a 
complaint^ amended after a demurrer 
thereto was sustained, is erroneous, 
if the record does not show that de* 
fendaat had notice of the amendment. 
Toknu V. OUkim, 96 

8. Judgment by default against a cor- 
poration, when the record does not 
show that process was served upon 
** the president, or other head, seo- 
retary, cashier or managing agent 
thereof,*' is erroneous. WiUamttU 
FalU Co. V. WUlittms, 112 

4. Where there is judgment by defiodt, 
the offlcer^s retom must show service 
of process, as required by statute, 
without reference to plaintiff's com- 
plaint WtUametU Falls Co. v. Clarh, 

118 

6. When it appears from the record 
that an irregularity in the court be- 
low could not prejudice plaintiffs in 
error, the judgment will not be re- 
versed on that account. Hart it al. 
V. TerritoTy, 122 

6. It Is not error for the court to refuse 
' instruction to a jury upon a state of 

things of which there is no evidence 
in the case. Latiha'wy. Territory, 140 

7. Judgment by default against a party, 
while the record shows a demurrer 
undisposed <^, is error. Willamette 
Falh Co. V. Smith, 181 

8. When a witness is allowed to give 
his understanding of a conversation, 
and his other testimony shows that 
his understanding was correct and 
true, the judgment will not be re- 
versed on that ground, though it ie 
error. Aikin tt al, v. Leotuard et dL 

224 
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9. Ajadgmentwillnotbereyenedfor 
an error in the coart below, when it 
affirmatively appears that inch error 
has worked no injury to the parties. 

lb. 

10. Upon an allegation in a' complaint 
for the delivery of wheat " heretofore, 
to wit, about and previous to the 
first day of October, A. D. 1867 f it 
is not error for the oonrt to allow 
evidence of the delivery of wheat in 
April, 1 86 Y. Jackwn v. Bharff et al, 

246 

11. The rejection of testimony, cunn- 
lative in its character, and no rea- 
sonable groonds existing to believe 
its iatroduction would change the 
verdict, is not error for which judg- 
ment should be reversed. lb. 

12. A. brought suit against B. to re- 
cover possession of real property, 
A. claiming title by donation from 
the proprietors of the city of Port- 
land, in 1849, about eight years be- 
fore the commencement of this ac- 
tion. — Held, that it was error to ad- 
mit evidence of repiUatum to support 
such title. MeEmen tt al, v. City of 
Portland, 800 

18. Under the statute imposing in cer- 
tain offences a punishment by " im- 
prisonment, not more than one year," 
dkc, which is silent as to the place 
of imprisonment ; a sentence, inflict- 
ing punishment, by " imprisonment 
in the penitentiary for one year," is 
error, and must be reversed. Mor- 
fur V. BtaU, 26Y 

14. The overruling of a motion for a 
new trial, by the, court below, cannot 
be alleged as error. Bawen v. State, 

270 

16. Errors cannot be assignad for ir- 
regularities in the proceedings of the 



Circuit Courts, unless excepted to at 
the time such irregularities occurred ; 
but the same will be presumed to 
have been waived. J^ogueJUverMin- 
inff Co. V. Walker, 841 

ESTATES. 

A law passed after the death of an in- 
testate, but before distribution of his 
estate, controls such distribution. 
Amutron^ et al. v. Amuirong, 207 

ESTOPPEL. 

1. Defendants held by a deed, wUch 
recited the existence of a mortgage, 
and they are estopped from denying 
such mortgage. Holmm v. Fergwat^ 
etoL 220 

2. Parties bound by recitals contained 
in deed. Oraham etalY. Jfeek^ 826 

8. Doctrine of estoppel applied to mar- 
ried women. lb. 

EVIDEKCE. 

1. When the intention of one, who 
makes a writing, is to be judged 
of by the writing per m, it is a quee- 
tion for the court ; but when a wri- 
ting is to be judged of by extrinsic 
facts, and is a part of a transaction, 
the rest of which consists of words 
or acta, the whole evidence should 
be submitted to the jury. WinUr 
etalY. liortan, 42 

2. Witnesses, except upon questions of 
skill or science, are not allowed to 
give their opinions as evidence, 
where they have no personal know- 
ledge of the iadB in the case. Zaek- 
ary v. Swrnger, 92 

ft 

8. A recorded plot of a highway is not 
evidence of the existence of a road; 



it IB evidence only of the precise lo- 
cality thereof. NayUr t. Btekt, 216 

4. Upon an allegation in a complaint 
for the deliyery of wheat, ''that 
heretofore, to wit^ about and pre- 
Tiona to the first d^y of October, A. 
D. 1867," it is not error for the court 
to allow eyidenoe of the delivery of 
wheat in " April, 1857." Jaeh^onY, 
BharfeioL 246 

6. When a witness is allowed to ^ve 
his understanding of a conversation, 
and his other testimony shows that 
his understanding was correct and 
true, the judgment wiU not be re- 
versed on that ground, though it is 
error. Akin et aL, v. Lwntrd et al, 

224 

6. Parol contemporaneous testimony is 
inadmissible to contradict or vary 
tiie terms of a valid written instru- 
ment. Moxie V. Bodff€§, 261 

7. An uncertified tax-list is not proof 
of a certified tax-list. Fargo v. 
County Ccm'rt Senton Co, 262 

8. A certificate is evidence of resi- 
dence, and cultivation, and other 
&cts which it recites. Keith v. 
Cheeny, 286 

9. An uncertified tax-list having been 
permitted by the court below to be 
read in evidence " to show any in- 
debtedness of said Fargo to the 
county, by reason of his having col- 
lected any of the taxes in said Hst," 
there being no allegation in the 
pleadings of indebtedness for " money 
had and received," was error. Far- 
go V. County ComCre Benton Co, 262 

10. The introduction of a receipt, pur- 
porting to extinguish a claim of sixty- 
five dollars, as evidence in support of 
an allegation in an indictment for forg- 
ing a receipt, extinguishing a claim 
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of nxty dollars, is a fatal variance. 
ShirUy v. BtsU, 269 

See Hbabsat Evidxnob. 

11. A suit was brought to recover the 
value of a certain number of grape 
roots, in the possession of the de- 
fendant, a nurseryman. The plain- 
tiiBT, to support his titie, ofiSsred in 
evidence a deed, which recited in 
the body of the instrument the de- 
fendant A. as the maker, but was 
executed by B,—Held, 1. That the 
deed was properly rejected as incu- 
rably ambiguous, 2. That in cases 
of patent ambiguity, parol testimony 
could be admitted only to explain 
technical terms, or fix a meaning to 
words, whose import was not ap- 
parent to the oourt. Brmuu y. 
Stearm, t S67 



EXECUTION. 

1. An execution is a ''writ," within 
the meaning of the Ist section of the 
Practice Act, and after sale and con- 
veyance of real estate under it, wiU 
not be set aside, because the sheriff 
is directed therein to make "due 
return thereol" Stepheney, Denmi- 
eon et al, 19 

2. The plaintiff in execution, who buys 
in defendant's property to satisfy his 
debt, is chargeable with all irregu- 
larities; but a stranger, who buys 
in good faith, is only chargeable 
with substantive defects in the pro- 
ceeding, lb. 

EXECUTORS. 

1. Claims presented to an administra- 
tor or executor gainst an estate, 
must be verified by the elaifnani, 
ZacharyT, Chambere, 821 

2. Administrators, executors and guar- 



446 



INDEX 



dianB Are the eUimanU of the estates 
of decedents, and persons whom they 
represent. lb. 

3. When there is no legal pruenimwt 
of a claim against an estate, it is a 
bar, after the expiration of the stata- 
iory lime for presentment^ to suit 
upon such claim. lb, 

EXCEPTION. 

1. A bill pf exceptions, signed and 
sealed by the judge, is the proper 
mode of placing upon record instruc- 
tions given and refused by the court 
tp the jury. Thompton y. BaekenttoB, 

11 

% Without a bill of exieepiLoiis this 
• court cannot notice errors. In the 
proceedings of the court below, ex- 
cept such as are apparent upon the 
fjAce of the record* 890U y. Cook, 24 



F. 

FEERY. 

1. The franchise of keeping a ferry 
does not belong of right to the 
owner of the soil ; but he is entitled, 
by the statutes, to the preference, if 
he applies before license is granted 
to another. Ghrnt v. Dmo, 86 

2. A ferry cannot be established by 
the county commissioners for a year. 
An order establishing a ferry for a 
year is a nullity. C<uon y. Stone, 89 

8. County commissioners can only es- 
tablish permanent ferries and grant 
perpetual licenses. lb. 

4. They may esta|>lish as many ferries, 
and as near to each other as the 
public necessities require, and they 
are the final judges of such necessity. 



6. When, in a contest about a ferry, 
the county commissioners decide 
against the right of the owner of the 
land, he may appeal to the District 
Court. Caroiher^ y. WhseUr, 194 

6. Time and mode of taUng such ap- 
peal- lb. 

1, The board of oonlmissioiMrs of 
Umpqua County organiad in De- 
cember, 1861, proYious to a designa- 
tion of a house for the holding of 
courts, it was suffident compliance 
with the statute, for application for 
ferry license, to post notices in four 
of the most public places iu the 
county. JDretD y. GatU, 197 

8. Facts constituting a right to a ferry. 

lb. 

9. Where a charter for a ferry recites 
that it "shall be subject to the same 
regulations, itc, as other ferries are, 
or may hereafltr be, by the laws, Ac., 
fixing the rates of toU," dkc, the 
rates of ferriage are subject to change 
by future legislation. Stephen* et al. 
Y. PoweU, 288 

FORCIBLE ENTRY AND DE- 
TAINER. 

1. In a case of forcible entry and de- 
tainer, a Yerdict in the form, "We, 
the jury, find the defendant guilty of 
the unlawful detainer, in manner and 
form, as the- plaintiflT, in his com- 
plaint, hath alleged,** will be sup- 
ported by the allegation in the com- 
plaint, that "defendant unlawfully 
holds by force." Altree et al. y. 
Moore, 860 

2. In forcible entry and detuner, de- 
fendant cannot set up a title para- 
mount in himself, the possesrion 
being the only matter properly in 
issue. lb. 
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An abflolnte bill of sale, nnaccompii- 
nied with deliyery of the property, 
is Yoid, as agidnst the creditors of 
the vendor at common law. Monroe 
T. Huuey ii al. 188 



H. 



G. 



GAMING. 

1. A paclc of playing-cards is a " gam- 
bHng deylce" within the meaning of 
thestatate. IHabie r. StaU, 264 

2» The tems '< sofforing BQch gambling 
device iohetetttp and uted,^ Ac, are 
properly used in charging said of- 
fence, lb, 

8. Gambling is not an offence nnder the 
statnte. SsmnUnffton v. 8tai$, 281 



GARNISHMENT. 

The defendant in a judgment cannot be 
gamisheed by a creditor of the plain- 
tiff therein. J^orton v. Winter et al, 

47 

GBANTOB. 

Where premises are to be conveyed 
free from incumbraneee, it is incum- 
bent on the grantor to record re- 
leases of any mortgage, or other lien 
of record. KniffhUm t. Smith, 276 



GUABANTT. 

When and how the effect of a guaranty 
may be averred. Qoodwin v. Bearnr 
hart, 216 



HEARSAY EVIDENCE. 



1. A. brought suit against B. to re- 
cover poasessicm of real property. 
A« claiming title by donation firom 
the proprietors of the city of Port- 
land in 1849, about eight years be- 
fore the oommencement of this ao< 
tion. — Held, that it was error to ad- 
mit evidence of reputation to sup- 
port such title. McEioen v. CVfy of 
Portland, 800 

2. Bule admitting hearsay evidence or 
repute, stated and c(»nmented upon. 

lb. 



I. 



INDIANS. 

1. So much of the act of Congress of 
June 80th, 1884, as prohibits the 
selUng, exchanging, giving, barter- 
ing or disporfng of any spirituous 
liquors to an Indian, is applicable to 
Oregon, and tiierefore the law of 
the territory. U» 8.of America v. 
Tom, 26 

2. One who sells liquors to Indians may 
be punished for the same act, under 
the laws of the territory, and the 
law of the United States. Territory 
V. Coieman, 191 

INDICTMENT. 

1. The statute provides, "if any per- 
son or persons shall barter, sell, or 
dispose of, in any manner, any ^irit- 
nous liquors,' Ac^Beld, 1st. It was 
error to instruct the jury, "if the 
liquor was given gratuitously it 
would sustain the indictment equally 
as if it had been sold and paid for.'' 
2d. It was error to refuse the in- 
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stradioii, "that if the liqaor was 
gratuitously giyen, without consid- 
eration, the defendant could not be 
convicted." 8d. The statute was 
intended to regulate the traffic in 
Bpirltnons liqnors, for a considera- 
tion or motiye of gain ; and, 4th. A 
oonyiction for giving cannot stand 
under an indictment for Ming li- 
quor. Woody. Territory, 228 

2. Under the statute, it is not neces- 
sary for the jury to assess, in their 
verdict, the value of the property 
stolen, when the property is alleged 
to be of a specific value. Howell v. 
8taU, 241 

8. A pack of playing-cards is a "gam- 
bling device," within the meaning 
of the statute. FritHe v. StaU, 264 

4. The term "suffering such gambling 
device to he iet up and %ued" Ac, 
are properly used in charging said 
offence. lb. 

5. Allegations of $umi, names, dates 
and tiie like, must be proven as al- 
leged. Shirley Y. State, 269 

6. Under an allegation of the sale of 
any particular kind of spirituous li- 
quor, the proof of selling any kind 
of spirituous liquor would support 

. the indictment. J^«6MV./6fta<e, 248 

7. The allegation of the kind of liquor 
being under a videlicet, would excuse 
the State from strict proof, unless 
the matter would be essentially de- 
scriptive, lb. 

8. An indictment) alleging that on a 
day certain a mortal wound was 
given, which did not allege the death 
upon a particular day, when found 
and presented within one year from 
the time of giving such wound, is 
euffidentiy certain and correct under 
the statute. Sown v. State, 270 



IKTEBEST. 

Interest may be allowed .on lienable 
items. WillametU Falle Co. v. HUey, 

188 



J. 



JOINT OBLIGOR. 

A consideration being good as to one 
joint obligor, is good as to the others, 
and cannot be severed. Eoxie v. 
ffodgee, 261 

JUDGMENT. 

1. Judgment for failure to answer a 
complaint, amended after a demurrer 
thereto was sustained, is erroneous, 
if the record does not show that de- 
fendant had notice of the amend- 
ment Ihlmie v. OteMn, 95 

2. Judgment by defiralt against a cor- 
poration, when 'the record does not 
show that process was served upon 
" the president, or other head, sec- 
retary, cashier or managing agent 
thereof," is erroneous. Willamette 
FalU Co. V. WiUiame, 112 

8. When there is judgment by default, 
the officer's return must show service 
of process, as required by statute, 
without reference to plaintiff's com- 
plaint. WillametU FalU Co. v. 
aark, 118 

4. Judgment by de&ult against a party, 
while the record shows a demurrer 
undisposed of^ is error. Willamette 
Falle Co. v. SmUh, 171 



5. Setting aside judgment. 



See PsAoncB, 8, 9. 
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JURISDICTION. 

1. Oregon is not a part of tlie Indian 
ootmtry, as defined by the act of 
Congress of Jane, 1884, and con- 
sequently the provisionB of that act 
did not originally extend to Ore- 
gon. U, 8. ofAmmea t. Tom, 26 

2. The act of Congress of June 6th, 
1850, by ezteadiag the act of June 
80th, 1884, to Oregon, mo fear as Us 
praviiioru may be applicabU, conferred 
npon the jadidary of the territory 
the power to determine how far, and 
in what respects, said act is applica- 
ble to the same. lb. 

8. So mnch of the act of Congress of 
Jane 80th, 1884, as prohibits the sel- 
ling, exchanging, giving, bartering 
or disposing of any spiritaoos liqaors 
to an Indian, is applicable to Oregon, 
and, therefore, the law of the terri- 
tory, lb, 

4. Coarts of the territory have joris- 
diction to protect a settler from any 
invasion of, or actaal injary to, his 
daim. Riekeifr. Woodaides, 108 

6. Coarts haye jorisdiction where one 
seeks to maintain and defend the 
possession of a daim against another ; 
and in sach case, the objection that 
plaintiff's daim is not in " a compact 
form," will not be entertained. Zu 
▼. Swwndi, 168 

j8(M Afpbal, 8. 

6. The coarts of this State will enter- 
tain no proceedings arising oat of 
facts still pending in, and andeter- 
mined by, the Land Department of 
the United States. Mowe y. JPleldi, 

817 



JURORS. 



recdyed to impeadi their yer^ct. 
Clifu y. 3r^, 89 



L. 



LAims. 

1. No particalar time is necessary to 
establish an abandonment of land to 
thepabUc. FarruhY. Stephens et al. 

69. 

2. The act of Congress of May 28, 1844, 
rdatiye to town sites, was never in 
force, or applicable to the land sys- 
tem in Oregon. JfarlinY. T Vault 
eial. 77 

8. Lands, opon whidi there had been 
the requisite settlement and caltiya- 
tion onder the proyisional goyem- 
ment, thoogh held as town sites 
when the act of 27th September, 
1860, was passed, may be held as 
donations under the act. lb. 

4. Coarts of the territory have jorisdic- 
tion to protect a settler from any in- 
yadon of, or actaal injary to, his 
daim. J^iekeyY. Woodsides, 108 

LAND CLAIMS. 

1. The issuing to claimants of certafi- 
cates of donation claims belongs to 
the re^ster and recdyer of the land 
office ; and in Oregon, they are the 
successors of the snryeyor-general in 
this basiness. KeithY, Oh^ny, 285 

2. A certificate is evidence of reddence, 
caltivation, and other facts whidi it 
redtee. lb. 

LEGISLATURE. 



1. The le^slatlye assembly may an- 
thorite a district judge to appoint a 
1. The affidavits of jorors will not be 1 time for holding a spedal term of the 

Vol. L 29 
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District Gonrt OKeayr.flmiiory, 

51 

2. The legisUtnre can change the tenn 
of an office, after it is filled, from two 
years to one. TerrUory, tx rel. Ken- 
fudy Y. PyU, 149 

LEIN— MECHANICS, «ba 

1. A meehanic, who acta as oyerseer, 
while perfoin^og mannal labor, is 
entitled to a lien for all his services. 
WUla»MtUFaU9Co.T.ReniiGk, 169 

2. A mechanic who bestows labor oma 
breakwater and dam attached toA 
aaw-miU, is entitled to alien upon the 
null for such labor. i6. 

8. GUdins for any thing bat Ubar or 
materials are non-lienable. lb, 

4. A complaint to enforce a mechanic's 
lien, mnst state vihen and v^um the 
labor was performed. WtUametU 
FalU Co. T. Bmith, 171 

5. Apportionmentofmoney uider the 
boat lien law. Jn ths JfatUrofJ. 

r. Ifoore, 179 



6. Suit for materials, fomished mder 
the mechanic's lien law of 1861, mnst 
be brought within one year. WiUa- 
fMtU FalU Co, T. Ferrin, 182 

7., All action for a mechanic's lien — 1. 
tWhat is a sufficient summons ? 2. 
What is A sufficient compUint and 
verification? 8. What is a sufficient 
notice to be filed with the recorder ? 
4. Kffeot of repealing mechanid^ lien 
law. 6. WbentfaelienAttAChes. 6. 
Interest mAy be allowed on lienaUe 
items. W%UamiUeFBUUCo,T.SiUy, 

188 

LIMITATION. 

I. When the statute of UmitationB has 
become a perfect bar to a oAuse of 



not destroy the bar. Baldro r. Tol- 
mU et d, 176 

2. IiAwsoftheproTisioDalgoTenuaeat 
were in force prior to August 14th, 
1848. A 

8. To take adyantage of the statute of 
limitations, it must be pleaded, and 
cannot otherwise be taken advantage 
of upon error. SUamtr 8mcrUa t. 
Bimandi et a/. 274 

4. Where there is no 2e^a/ j>reMn<iiMn< 
of a claim against an estate, it is a 
bar, after the expiration of the statu- 
tory time for presentment, to suit 
upon said daim. Zaehary v. Cham- 
Un, 821 

LIQUOBS. 

One who sells liquors to Indians may 
be punished for the same act^ under 
the Iaw of the territory, and the Iaw 
of the United SUtes. TerrUory t. 
CoUman, 191 

Sm ImionooiT, 1, 6, 7. 



V <« 



M. 



^MABRIBD WOMEN. 

- 8u COMYXTANCI, 3. 

1. Doctrine of estoppel aj^lied to mar- 
ried women. Oraham v. Mtek, 826 



MISTAEK 

Money paid, without fraud or deoeit, 
under a mistake of Iaw, cannot be 
recovered back. Johmon v. MeCfin- 

292 



net$M 



MORTGAGE. 



A mortgage attested by one witness 
will be upheld in Chancery. M6or§ 



Action, the repeal of the statute does 1 y. Thomat et a/. 
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MonoNa 

1. A motion is no part of tlio reoord. 
7%omp9an y. BadcenttoB, Vl 

2. Tho oyerroUng of a motio& for a 
new trial, by the coort below, can- 
not be alleged as error* Bcmn y. 
8taU, 270 



N. 



NEW TRIAL. 

1, The affidayits of jnrors will not be 
receiyed to impeach their yjsrdict. 
Clifu y. Broyt 89 

2. A re-hearing (in Admiralty) wiU not 
be granted for newlj-discoyered eyi- 
dence, unless it appear that the eyi- 
dence is n§w, and not comnlatiye; 
and that the application conld not 
hay e been made in the District Court. 
CuliUr y. Steanur Oolvmbiot 101 

8. Kewly-discoyered eridenoe io im- 
peach a witness npon a fonner trial, 
is not gromxd for a new trial. Tir- 
ritcry y. LaUhano, 146 

i. A party cannot apply for a new trial 
in the District Court, and beiDg there 
denied, apply on the same groonds 
to the Supreme Court therefor. Nti»- 
by €t al, y. TerrUcry, 163 

NOnCK 

Judgment for failure to answer a (X)m- 
plaint, amended after a demurrer 
thereto was sustained, la erroneou^^ 
if the record does not show that de- 
fendant had fioKcf of the amendment. 
Tolnm y. Oiehin^ 96 



o. 



OFFICEB. 

1. This court will, where an officer is 
known and recognized as haying au- 
thority, presume that the act was 
done within his juris^ction. J>en- 
niion y. Story, 272 

2. A deputy or agent must transact 
business in the name of his prindpaL 

Ih. i 

8. Seryice of notice by deputy sheriff 
in his own name, insufficient. lb, 

4. The jurisdiction and authority of a 

' person, administering an oath, must 

appear in his cwtifieate. Blanchwrd 

et al. y. BetyuU $t cH. 828 



P. 



PARTIES. 

1. Where credit is giyen on account of 
an interest in certain premises, the 
party giying such credit is bound to 
know the extent of that interest. 
Eolmu y. F0rg%t9on et oZ. 220 

2. Defendants held by a deed, which 
recited the existence of a mortgage, 
and they are estopped from denying 
such mortgage. lb, 

Z. Parties and priyies are bound by the 
recitals of a deed through which they 
daim title. lb. 

4. Demurrer will lie for misjoinder of 
parties defendant. Whiti it at. y. 
Diiechfmder et aL 254 

6. If the court can make a decree, not 
prejudicial to the interests of parties, 
the objection to the mis-joinder of 
parties iriU not preraiL lb. 
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6. The donee of a land claim may nuun- 
tain an action under our statute for 
the recoyery of real property, at leasts 
against one who shows no title ex- 
cept possession. jr«t(AT.(7A«eny, 285 

PARTNERSHB?. 

Where an appeal bond ia signed by a 
firm, as sureties for the appeal, the 
execution of such bond is not within 
the scope of the partnersldp busi- 
ness; and the partner who signed 
the firm name is alone liable, unless 
the other partner assented. If both 
assented, then both are liable. Char- 
wion etoLY, MeLcmM, 889 

PLEADINQS. 

1. Pleading to the merits wuves mat- 
ter in abatement WinUr €i oLy, 
I^art<m, 42 

2. In an action on a forthcoming bond, 
^yen in an attachment suit, under 
the act of 1861, it is no answer to 
say that the defendants, in the at- 
tachment, " wrrmdered ihenudveg to 
ihepro€€B9 of the wuirf* in that suit. 
Nigrum y. WinUr et al. 97 

8. In a suit upon a note, an allegation 
in the complaint, that "defendant 
made his promissory note in writ- 
ing, and thereby promised to pay 
plaintiff," is suffident to show that 
plaintiff is the owner of the note. 
Mm y. OtiUy, HI 

See LiKNB, 4, 7. 

4. When and how the effect of a guar- 
anty may be ayerred. Oooduin y. 
Bamhart, 215 

5. Suit cannot be nudntained upon an 
obligation to deliyer round or hewed 
timber, as the oi/i^M might choose, 
and of such size and length as he 
might direct, without showing that 



the obligor had been directed as to 
the timber to be deliyered. Baker y. 
Stouffhian, 227 

6. A complaint upon a promissory 
note, which omits to state that the 
note was then due, is insnlBBicient. 
WiUiame y. Knighton, 284 

7. Multifariousness is a subject lor de- 
murrer. White et al. y. Ddeehneidftr 
etai. 254 

8. A bin is multifarious, unless the 
parties defendant haye a community 
of interest In at least some one ma- 
terial subject-matter of the snii lb. 

9. Error in sustaining a demurrer is 
widyed by pleading oyer, ffug^- 
man y. MoDaniel, 269 

10. To take adyantage of the statutes 
of limitation, it must be pleaded, 
and cannot otherwise be taken ad- 
yantage of upon error. Steamer 
Senorita Y. Simonde et al, 274 

11. A spedfic denial of all the ma- 
terial allegations in a complaint is a 
denial of the pluntiff's right of ac- 
tion. BailejfY. Warren, 867 

PBAOnOB. 

1. New eyidence cannot be recdyedin 
this court in admiralty casea. Cul- 
ler y. Steamer CMwnbia, 101 

2. A re-hearing wiU not be g^ranted for 
newly-discoyered eyidence, unless it 
appear that the eyidence is new, and 
not cumulatiye, and that the appli- 
cation could not haye been made in 
the District Court Ih. 

8. Where there is a judgment by de- 
fault in a lower courts it is ^v^oUy a 
matter of discretion for the appellate 
court to permit or refiise the filing 
of an answer, or making dofenoe. 
CrandaU y. FietU et al. t2« 
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4. This oourt mart be guided by what 
ftppesn on the iiBce of the record. 
Eoxie T. ffoc(ffe$, 261 

5. The OTer-mling of a motion for a 
new trial, hj the court below, can- 
not be alleged as error. Bawen t. 
StaU, 270 

6. Errors cannot be aeaigned for ir- 
regnlaritdes in the proceedings of 
the C^coit Conrta, nnlees excepted 
to at the. time sach irregularities oc- 
curred; but the same will be pre- 
sumed to have been waiyed. Rogue 
River Mining Co. y. Walker, 841 

*J. Where a party defendant, not 
served, appears, and offers to file 
an answer, or for any other pur- 
pose, such appearance will be con- 
sidered equiralent to service. Jb. 

8. A Court of Chancery will not set 
aside a judgment at law, unless 
there be actual and specific fraud, 
accident, surprise or mistake al- 
leged in the bill. Snyder v. Van- 
nog et al, 844 

9. A Court of Chancery will not set 
aside a judgment at law, where it 
appears by the bill that the matters 
complained of could have been prop- 
erly interposed in the Buit at law. 

IK 

See Appeal, 8, 9. 

10. On motion for leaye to answer in 
the Circuit Court, on appeal, afiida- 
vita in support of the motion were 
properly refiised a hearing. Cain 
y. Harden, 860 

11. That after calling a cause for trial, 
a motion to amend a pleading is ad- 
dressed to the sound discretion of 
the court ; and, upon the ruling of 
that oourt, no error lies. BroMute 
T. Steame, 867 



PROMISSORY NOTES. 

1. A non-negotiable promissory note is 
not entitled to days of grace. Me- 
Mullan V. Abbott, 258 

2. In a suit upon a note, an allegation 
in the complaint, thill "Defendant 
made his promissory note in writing, 
and thereby promised to pay plain- 
tiff," is suffident to show that plain- 
tiff is owner of the note. Mbae v. 
CuUg, 147 

8. A complaint upon a promissory note, 
which omits to state that the note 
was then due, is insufficient WU- 
Kami y. Knighton, 284 

K. 

RECOGNIZANCE. 

A recognizance to appear at the next 
term of the IMatrict Court for Benton 
County, taken under the territorial 
act of December 10, 1866, entitled 
" An act to conform the practice of 
the courts to the act of Congress of 
August 16, 1866, is good; the sit- 
tings therein provided for are Dis- 
trict Courts, and the duration of 
each ritting is a "term." Oird v. 
State, 808 

RECORDS. 

1. In the authentication of a record 
from any State, the certificate of the 
judge murt show that he lathe judge, 
chief-justice, or presiding magistrate 
of the court from which the record 
comes. Fratt v. King, 49 

2. The official character of the judge 
murt appear from his own certifi- 
cate. Ih. 

8. A recorded plot of a highway is not 
evidence of the existence of a road ; 
it is evidence only of the predse lo- 
cality thereoC NayloTT, Beeke, 216 
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4. When the reeord shows tfa«t a sen- 
tence has been amended by erasing 
the word " aolitary," without show- 
ing what, position it sustained in the 
sentence, this court cannot say 
whether its insertion or its erasure 
would be "prejudicial to defendant. 
Jenning* y. State, 290 

REPUTATION. 
8eM Heassat Eyxdxnob. 

REVENUE. 

That when the State Treasurer charges 
to each county, upon the report of 
the Secretary of State, the amount 
of revenue assessed to each county 
for State purposes, the county and 
State stand in the relation of debtor 
and creditor; the reyenue becomes 
a debt to be paid in fall, and the 
county cannot burden it with any 
drawback or per centage for collect- 
ing It. Multncmah Co, y. 8taU, S68 

'ROADS. 

1. A recorded plot of a highway is not 
eyidence of the existence of a road ; 
It is evidence only of its precise lo- 
cality. NayUiT v. Beikt, 216 

2. Under the act of 1804, a recorded 
plot of a survey of a road is neces- 
sary, before the same could be 
opened ; unless the road is laid upon 
a government public survey. • Ih. 



s. 



SENTENCE, 

1. Under the statute, imposing in cer- 
tain offences a punishment by ''ini> 
prisonment not more than one year," 
<bc., which is silent aa to the place 
of imprisonment, a sentence^ in- 



flicting punishment by "impriaon- 
ment in the penitentiary for one 
year," is error, and ipost be reveraed. 
Homer v. BtaU, . 267 

2. Under the statnte, "in every ease 
in which punishment in tiie peniten- 
tiary is awarded," Ac, the form of 
the sentence shall be, "that he be 
punished by confinement at hard 
labor ; and he may also be sentenced 
to solitary confinement for such 
term as the court shall direct, not 
exceeding twenty days at one tame," 
^Q, — A sentence of " one yearns soli- 
tary confinement, and kept at hard 
labor," Ac, \a unmahorised, and ia 
errw. Howell v. Stats, 241 

8. The court below might amend the 
record during the term, and make it 
responsive to the facts. ib. 

4. In crinunsl causes the oourt may 
affirm or reverse the judgment, but 
cannot modify it. 7&. 

6. When the record shows that a sen- 
tence has been amended by eraung 
the word " solitary," without show- 
ing what position it sustained in the 
sentence, this court cannot say 
whether its insertion or its enumre 
would be prejudicial to defendant. 
Jenningt v. Stats, 290 

SERVICE. 

1. Judgment by delanlt against a cor- 
poration, when the record does not 
show that process was served upon 
*' the president^ or other head, secre- 
tary, cashier, or managing agent 
thereof," is erroneous. WUlametis 
Fatis Co. T. WiUiam; 119 

2, When there is a judgment by de- 
fault, the officer*s return most show 
the service of process as required by 
statute, without reference to plain- 
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tiff's compUint TTOow^ JW«. ) 8. Beqriremente of statiite, whic^^ 

^«^r 1X8 famewtiYe in langiwge, and for a 

Co. T. Clark, ■" ■' . «-j 



S. Stotate reqolreB only ten daiyn ser- 
Tico of complaint and notice in Emt 
for fiyoTce mthin the SUte. Bo- 
eheiter t. Rochetter, ^^ 

4. The Bervice of the complaint, and 
notice upon a defendant, before the 
aame are filed in the office of the 
derk of the CJircmt Conrt^ ia a good 
serrice. KHth v. Quinneif, 864 

OTATUTEa--00N8TRUCTlbN OF. 

1. A MCondUw does not repeal a for- 
mer one, irlthout a repeaUng clanae, 



gpedfio purpoee, cannot be controlled 
by any general proTieions as' to 
practice. Zcuharyr. Chambtr$, h^l 

9. In conBtming statutevthe primary 
object of the conrt should be to effec- 
tuate the intent of the law-maker; 
and for snch purpose, it is proper 
for a court to look into the drcum- 
stancee at the time, and the necessity 
^hich called for the enactment of a 
particular stotute. Keith y. Quinsy, 

864 

STATUTOKY DAMAGES. 



mer one, "Wiuiow » repcwu-e w— — ~, 

or negatiTe word, unless so clearly ^pon motion for affirmance of judg- 
J. 4.^ «.M«\i«r A. iififffltiTe. «A«f <anfii ATI Allnw&nce of ten per 



Mpugnant as to imply a negative. 
MeLoM^hlh, ▼. Bbofter, 81 

% Abody of acts in pari maJteria ought 

' to be taken as one act, so far as they 

do not conffict with each other. Jh. 

8. The attachment act of 1849 is not 
repealed by tho attachment act of 
1857, except so far as they conffict. 
Both are to be taken as <Mie statute. 

42 






Winter et al, r. Norton, 

4. The act'of the legislature, suspend- 
ing payment of the claim in question, 
held valid. Young v. Ihnritory, M8 

5. When the sUtute required the board 
of commissioners, for erecting a peni- 
tentiary, to have a secretary, without 
fbang his salary— fleW, that he was 
entitied to a reasonable compensa- 
tion for his serviees. Territory v. 
JTorrit, ^^ 

6. A pack of playing-cards is a " gamb- 

' ling device," within the meaning of 

the statute. Frisbi* r. Btate, 264 



7. Crindnal statutes must be construed 

* in accordance with their natural and 

grammatical meaning. JRemmington 

r. State, ^81 



ment, with an allowance of ten per 
cent, damages, as provided by stat- 
ute, when it is uncertain whether the 
writof error was taken in goodfWth 
or not, damages were not allowed. 
CoMn V. Eanner, Jenningt A Co, 
^ 286 

T. 

TAXES. 

An uncertified tax-list is not a proof of 
a certified tax-list. Fargoy.Co.Com- 
nUsrionen of Benton County, 262 

TENANT IN COMMON. 

One tenant in common may sue another 
who sells or d^troys the common 
foods. TamMU Bridge Co. r.Newhy, 
^ ITS 

TOWN SITES. 

1. TheactofCongre8SofMay28,lS44, 
I relative to town sites, was never in 

force, or applicable to the land sys- 
tern in Oregon. MarlinY.T Vault, 

11 

2. Lands upon which there had been 
I \h» requisite setticment and odtiva- 



I 
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tion, under the proTiMoiud gorern- 
ment, ihoogh held as town aites, when 
the act of 2*Jth September, I860, was 
passed, may beheld as donatloBS un- 
der the act. lb. 

' u. 

UNLAWFUL ASSEMBLAGE. 

What oonstltntes an nnlawfnl assem- 
blage. Jfewby T. Tfrriiary, 168 

V. 

VAEIANCE. 

1. A conviction for gining cannot stand 
under an indictment for $eUing liqnor. 
TToorfv. 2Vm<ory, 228 

2. Allegations of soms, names, dates 
and the like, most be proyen as al- 
leged. SMrUjf Y. State, 269 

8. Under an allegation of the sale of 
any parUcnlar kind of spirituous 
liquor, the proof of selling any kind 
of spirituous liquor would support 
the indictment FrUbUy.StaU, 248 

Bt$ Etdhtob, 10. 

VEKIFIOATION. 

When the material allegations in a 
pleading are within the personal 
knowledge of an agent, we may re- 
lify the pleading, without showing 
whether the real pafty is within the 
county or not Stsamtr Btnorita y. 
Bimumdit €t a/. 274 

w. 

WITNESSES. 

1. Witnesses, except upon questions of 
skill or science, are not allowed to 
give their opinions, as eyidenoe, 
where they have no persozud knai% 



ledge of the facts in the case. Zaek- 
ory y. Bwmger, 92 

2. When seyend persons are jointly 
indicted, one is not a competent wit- 
ness for another, without being first 
acquitted or conyicted, though the 
defendants haye separate trials. Lot- 
•haw y. Jhriiorif, 140 

See EyiDBrca, 5. 

waiTiNGa 

1. When the intention of one who makes 
a writing is to be judged of by the 
writing per m, it is a question for the 
court ; but when a writing is to be 
judged of by extrinsic facts, and is 
a part of a transaction, the rest of 
wliich consists of words or acts, the 
whole eyidence should be submitted 
to the jury. Winter et at. y. Norten, 

42 

2. Parol contemporaneous testimony is 
inadmissible to contradict, or yary, 
the terms of a yalid written instru- 
ment Bome y. Eodgee, 261 

See EyDBfcs, 10. 

8. A lease "firom day of , 

A. D. 1866, for and during, and un- 
til the full term and end of dghteen 
months," would expire as soon as 
eighteen montiis from the last day 
of the year 1866. Huffman y. Me- 
J)aniel, 269 

4. Under a contract in writing to con- 
vey land, on payment of the price, 
the yendor, in order to maintiiin an 
action for the purchase money, must 
first execute and tender a conyey- 
ance to the purchaser ; and the pur- 
chaser must tender the price, and 
demand a deed, before he can main- 
tain an action for a breach of the 
contract ChUhrier, Thomptoti, 868 

6. A contract in writing to conVey land, 
can be abandoned by parol Ih, 
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